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AGENCY. 


§116. Fmer.—Powers of Committees Appointed to Resist a Loss 
Claim.— Construction of Agreement among Companies.—Several 
companies entered into a mutual agreement to unite in resisting 
a claim, and in the defense, and to contribute pro rata, “that is 
to say, each company shall pay such proportion of said costs, fees, 
and expenses as the amount insured by said company shall bear 
to the whole amount insured,” etc. The management was in- 
trusted to a committee with full power to employ counsel and at- 
torneys, etc. Held, That the committee had no greater powers 
than those granted by the ‘instrument. Their agency was spe- 
cial, and a counsel employed by them could only claim from each 
of the companies its pro rata for his services. The companies 
were not sureties for each other. 

Peckham vs. North Parish in Haverhill, 10 Pick., 274; Ludlow vs. Mc- 
Crea, 1 Wend., 228 ; Ernst vs. Bartle, 1 Johns. Oas., 319; Howe vs. Hand- 
ley, 25 Me., 116; Gibson vs. Lupton, 9 Bing., 297; Fell vs. Goslin, 21 
Law J. Rep. (N. 8.) Exch., 14. 


Adriatic F. Ins, Co. et al. vs, Treadwell. 
Bep’d Jour’l, p. 667. U. 8.8. C. 
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$117. Frme—ZLkéability of Surety on Bond of.—Practice— 
Where the second count of a substituted answer was a repetition 
of the first answer, and whatever it contained was not substan- 
tially pleaded in the first answer was immaterial, a motion to 
strike it out was properly sustained. A surety is not discharged 
from liability from the mere fact that the principal is continued 
in the master’s employment after failure to make prompt pay- 
ment, of which fact the surety has not been advised. 


Home Ins. Co. vs. Holway, 55 Towa, 157. 


The appellate court will not reverse a case to allow the appel- 
lant to recover nominal damages to which he shows he is enti- 
tled. 


Rowley vs. Jewell, 56 Iowa, 492. 


Sureties are estopped, by the bond to which they are parties, 
to deny the agency of the principal in the bond, and it is not nec- 
essary to prove such agency by his commission, or by other 
written instrument. Where it is stated in the abstract that “ it 
was certified that the record here abstracted contained all of the 
evidence,” it will not be inferred that the abstract contains all 
the evidence. 


Phenix Ins. Co. vs, Huniey. 


Rep i Jour’, p, 662. Towa 8. 0. 


§118. Lire.—Rights of in the Goodw-ill of a Local Agency.— 
The good-will of an established business is a common subject of 
contract, although it is nothing but the chance of being able to 
keep the business which has been established, yet the rights of a 
purchaser of such good-will will be enforced in equity and recog- 
nized at law as effectual between the parties to the contract. 
Where the general agents of an insurance company, by their rep- 
resentations, induced complainant to invest money in the pur- 
chase of the good-will of a special insurance agency; if without 
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right he was deprived of an opportunity of transferring his in- 
terest to another, he is entitled to compensation to the extent of 
his Joss. The general agents of a foreign insurance company in 
a State other than the State of its creation, having authority to 
solicit applications for insurance and collect the premiums there- 
for, and authorized to appoint local agents and pay them reason- 
able commissions, and obligated to bear all the expenses of the 
business within their territory, cannot bind the company by their 
conduct or representations respecting the purchase of the good- 
will of a local agency. A contract which would create the rela- 
tion of vendor and purchaser between an insurance company and 
a third party, and as such outside the ordinary and customary 
contracts, which are within the implied authority of the general 
agents of the company, is not binding on the company. 


Phyfe vs. Wardell, 5 Paige, 268 ; Armour vs. Alexander, 10 Paige, 571 ; 
Hathaway‘vs. Bennett, 10 N. Y., 108. 


Barber vs, Conn. Mut. Life Ins. Co. 


Rep’d Jour’l, p. 683. U.8.0.C., N.Y. 


* $119. Firz.—Of Company or Insured.—Filling up of Applica- 
tion by.—Parol Evidence.—Title.—Joint Ownership by Husband 
and Wife.—Agents authorized to procure applications and for- 
ward them for acceptance to the companies, must be deemed the 
agents of the latter and not of the insured in all that they do in 
preparing the applications, or in any representations which they 
make as to the statements contained in them. Where such agent 
incorrectly fills the application after a correct statement of the 
facts to him, the fault is that of the company. 


Ins. Co. vs. Mahone, 21 Wall., 152; Ins. Co. vs. Wilkinson, 13 Wall., 
322 ; Malleable Iron Works vs. Ins. Co., 25 Conn., 465; Hough vs. Ins. 
Co., 29 Conn., 10; Woodbury Savings Bank, etc. Ass’n vs. Ins. Co., 31 
Conn., 517; Miner vs. Ins. Co., 27 Wis., 693; Winans vs. Ins. Co., 38: 
Wis., 342 ; Rowley vs. Ins. Co., 36 N. Y., 550; Brandup vs. Ins. Co., 27 
Minn., 393 [S. C., 7 N. W. Rep., 735]; 2 Amer. Lead. Cas, (5th Ed.), 
917 et seg.; Wood, Ins.,c. 12 ; May, Insurance, sec. 120. 


The agency cannot be affected by a stipulation in the policy 





644 Digest of Decisions. [Sept., 


subsequently issued, making such agent the agent of the in- 
sured. 


Wood, Ins. 3139; May, Ins., 3140 ; Conn. Ins. Co. vs. Ives, 56 Ill., 402; 
Gans vs. St. Paul F. & M. Ins. Co., 43 Wis., 108 ; Columbia Ins. Co. vs. 
Cooper, 50 Pa. St., 331. 


Where the stipulations binding the insured are only in the 
policy and not in the charter and by-laws, the above rule is not 
affected by the fact that the company is mutual and not stock. 
Verbal testimony is admissible to show such incorrect filling up 
by the agent. The house was the separate property of the hus- 
band on land belonging to the wife. The agent, with knowl- 
edge of the fact, advised a joint policy. Held, That it was com- 
petent for the parties to treat the ownership as joint for pur- 
poses of insurances, and the insured were entitled to recover on 
this basis. _ 


Peck vs. New London Co. Mut. Ins. Co., 22 Conn., 575; Castner vs. 
Farmers’ Mutual Ins. Co., 46 Mich., 15 ; [S. C., 8 N. W. Rep., 554]. 


Kansel vs. Minn. Farmers’ Mutual F. Association. 


ep’d Jour’l, p. 657. 


$120. Frre.— Authority of Soliciting.—Application and Note 
not a Contract.—Advertising Card as Authority.—Power to Coun- 
tersign.—An agent of a fire insurance company who has author- 
ity to take applications for insurance, and receive and receipt for 
premiums, and forward applications and premiums, and receive 
from the company policies of insurance when issued, and deliver 
them to the assured, and who has no other or further powers, 
real or apparent, cannot bind the company by a contract of in- 
surance. 


Dickinson Co. vs. Miss. Valley Ins. Co., 41 Iowa, 286 ; Critchett vs. Am- 
erican Ins. Co., 53 Iowa, 404 [S. C.,5.N. W. Rep., 543] ; Ayers vs. Hart- 
ford Fire Ins. Co., 17 Iowa, 176 ; Ayers vs. Home Ins. Co., 21 Iowa, 185 ; 
Morse vs. St. Paul F. & M. Ins, Co., 5Ins, Law J., 409 ; Security Ins, Co, 
vs. Fay, 22 Mich., 467; Reynolds vs. Continental Ins. Co., 36 Mich, 
131. 
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The application, note in part payment, and receipt given by 
the agent, in this case, construed not to constitute a contract 
of insurance, but as intended merely as an application for insur- 
ance, to be perfected by the issuance of a policy by the company 
if the application should be accepted. 


Walker vs. Farmers’ Ins, Co., 51 Iowa, 679. 


An advertising card furnished an agent of an insurance com- 
pany, upon which his name was printed as “ agent,” is not evi- 
dence of authority on the part of such agent to bind the com- 
pany by a contract of insurance, Where policies of insurance 
are not supplied to an agent, and he has no power to issue 
them, the fact that he was required to countersign policies is- 
sued by the company, would not confer upon him any power 
to bind the company to a contract of insurance before any pol- 
icy was issued. 


Armstrong vs, State Ins.‘ Co. 


Rep’d Jour’l, p. 673. Towa 8. C. 


§ 121. Fime—When he acts as Agent of the Company and not 
of Insured in Violation of the Law against Unauthorized Insur- 
ance.—P., engaged in insurance business, wrote to a company in 
another State not authorized to do business there, stating that 
he was requested by W. to ask if it would accept a risk on a fur- 
niture factory as per memorandum. If so, that it could either 
send the policy direct to W. “or to me and I will see that the 
premium is remitted.” The memorandum contained only a brief 
statement of the facts necessary for properly designating the 
property and otherwise filling in the policy in the usual form. 
The company in reply merely forwarded,the policy to P., who de- 
livered it to W., receiving the premium from which he retained 
$10 commission. The policy provided that any other person 
than the assured procuring the policy should be deemed the agent 
of the insured, and also contained the indorsement on the back, 
“premium $50 less 20 percent ; rebate $10, net $40. Held, That 
the facts sufficiently established that P. acted in reality as tho 





646 Digest of Decisions. [Sept., 


agent of the company and not of the insured in the transaction, 
in violation of the insurance laws of Illinois which prohibited 
agents of unauthorized companies from transacting business in 
that State. 


Pierce vs. People. 


Rep'd Jour’), p. 584. 


ALIENATION. 


§ 122. Fimre—Lvidence of Waiver.—The property was con- 
veyed by the insured through a third person to his wife. The 
insured offered to prove that he went to the company’s office at 
the time and notified it of the alienation and of a mortgage, and 
the company orally agreed to cure the defect, and to that end 
indorsed a consent on the policy that the loss should be payable 
to the mortgagee. Held, That the condition against alienation 
does not take away the defendant's power to waive a breach and 
continue the insurance in force, and that a new consideration is 
not necessary for this purpose. 


Titus vs. Glens Falls Ins. Co,, 81 N. Y., 410, 419 ; Wheeler vs. Watertown 
Ins. Co., 181 Mass., 1, 8 ; Insurance Co. vs. Norton, 96 U. 8., 234. 


Held, that the company might elect to continue the insurance, 
despite the alienation, and the evidence was admissible to show 
a waiver of the alienation. 

Distinguishing Barrett vs. Union Ins. Co., 7 Cush., 175. 

Oakes vs. Manufrs. F. & M. Ins. Co. 


Rep’d Jour’, p. 687. 


FIXTURES. 


§ 123. Fmr—What Constitutes—The policies were on build- 
ing occupied for stores and shoe factory, and payable to 
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mortgagee. Three policies excepted store fixtures, a fourth ex- 
cepted store or other fixtures. Held, That what constitutes fix- 
tures could not be tested by their removability as between mort- 
gagor and mortgagee, since as between tenant and landlord the 
former might have removed them. The word fixtures must be 
interpreted according to its popular meaning. Held, That store 
fixtures mean fittings or furniture adapted to make aroom a 
store, but does not here apply to factory fixtures. Held, That 
the term does not include partitions, doors, windows, boiler fix- 
tures, elevator machinery, steam-heating appliances, gas piping 
and speaking tube, but does include wooden tank, gas fixtures, 
shelving, counters and basins. 


Thurston vs. Union Ins. Co., et al. 


Rep’d Jour’l, p. 699. 
MEASURE OF DAMAGES. 


§124. Frre.—ZIn Case of Fire Following a Collision —A col- 
lision occurred, followed by a fire, and the vessel sank. The in- 
sured goods were not directly damaged by fire. The insurance 
was against fire. Held, that the question of whether the goods 
might have been saved but for the fire, and whether the loss was 
chargeable to the fire was for the jury. 


New York Express Co. vs. Traders’ Ins. Co., 182 Mass., 377 ; Ins. Co. vs. 
Transportation Co., 12 Wall., 194; Western Ins. Co. vs. Transportation 
Co., 12 Wall., 201. 


Evidence that the goods were of little value at the time of the 
fire on account of the sinking condition of the boat, was inadmis-. 
sible. 


Milwaukee & St. Paul R. R. vs. Kellogg, 94 U. S., 469. 


Evidence of experts as to the efficient cause of loss was inad- 
missible, 
If the jury found that fire was the efficient cause of loss, evi- 
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dence of a partial damage which they might have otherwise sus- 
tained through salvage was inadmissible. 


N. Y. & Boston Despatch Express Co. vs. Traders & Mech. Ins. Co, 


Rep’d Jour’l, p. 706. Mass, 8. J.C. 


MORTGAGE. 


‘$125. Fire.—Clerical Error in Foreclosure.—By a clerical 
error the name of the company mortgagee in the mortgage and 
notes was Farmers’ Mutual Insurance Company, instead of Farm- 
ers’ Mutual Fire Insurance Company. Held, That the error was 
immaterial in a foreclosure suit. 


Germantown Farmers’ Mutual Ins. Co. vs. Dhein, 


Rep’d Jour’l, p. 702. 
PLEADING. 


§ 126. Lire.— Allegation of Design or Voluntary Danger.— 
Allegation of Performance of Conditions—The complaint alleged 
that the plaintiff fell asleep from weariness and the motion of the 
cars, and when it was quite dark “ and while he was in a dazed 
and unconscious condition of mind, and not knowing or realizing 
what he was doing, involuntarily arose from his seat and walked 
unconsciously to the platform of said car, and, without fault on 
his part, fell therefrom to the ground,” and was thereby injured. 
Held, That this complaint sufficiently negatived design or volun- 
tary exposure to unnecessary danger which would have avoided 
an accident policy. Where the payment of the loss was not de- 
pendent upon the performance of the condition in the policy 
requiring immediate notice as an act which rendered it due to 
plaintiff, the facts showing its performance, need not be stated, 
but it may be stated generally that the me has duly per- 
formed all the conditions on his part. 
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Pierce vs. Travelers’ Ins. Co., 34 Wis., 389 ; Carberry vs. German Ins, 
Co., 51 Wis., 605. 


" Scheiderer vs. Travelers’ Ins. Co. 


Rep’d Jour’l, p. 691. 
POLICY. 


77 § 127. Fme.—Construction of.—Does} not Cover Property not 
Belonging to Insured.—The policy insured A. on a building occu- 
pied as an agricultural-implement warehouse, and on certain 
implements and other contents enumerated, “ and such other ar- 
ticles usually kept in a retail stock of agricultural implements and 
stored therein.” It provided, that if theinterest of the insured 
were'not truly stated therein it should be void; also, if the interest 
of the insured be other than that of unconditional owner it must 
be so stated ; also, that nothing less than a special agreement 
indorsed upon the policy should be a waiver of its terms. Held, 
That the policy could not be extended to cover other property in 


the warehouse not belonging to the insured, even though the 
latter had an insurable interest in such property. 


Citing and discussing cases cited in Wood, Ins., 832; Viele vs. Germania 
Ins. Co., 26 lowa, 9; Young vs. Hartford Ins. Co,, 45 Iowa, 377; Shaw 
vs. Aitna Ins. Co., 49 Mo., 578; Anson vs. Winnesheik Ins. Co., 23 Iowa, 
87 ; Webster vs. Manhattan Ins. Co., 59 Pa. St., 277; Peoria Ins. Co. vs. 
Hall, 12 Mich., 202. 


Fuller et al, vs. Phoenix Ius. Co. 


Rep’d Jour’l, p. 678, 


§128. Lirz.—Representations of Agent as to Forfeiture —The 
policy provided that it should become void in case of failure to 
make prompt payment of premium, but upon a surrender within 
thirty days thereafter a proportional paid-up policy would be 
issued. The agent at the time of issuing the policy represented 
that it was non-forfeitable, and the insured in reliance on his 
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representations failed to apply for a paid-up policy within the 
specified time. Held, That the insured had no right to rely on 
the representations of the agent and equity would not relieve 
against an absolute forfeiture. 


Roehner vs. Knickerbocker Life Ins. Co., 63 N. Y., 160 ; Attorney-Gen- 
eral vs. North America Life Ins. Co., 82 N. Y., 172 ; Wheeler vs. Connect- 
icut Mutual Life Ins. Co., 82 N. Y., 543; Robertson vs. Metropolitan Life 
Ins. Co., 82 N. Y., 641. 


Atiorney-General vs. Continental Life Ins. Co. 


Rep’d Jour’l, p. 573. 


PREMIUM. 


§ 129. Lire.— Waiver of Payment.— Illegal Assessment for 
Death Claim.—It was claimed that the sum required to be paid 
within thirty days of the application was unpaid. A benefit cer- 
tificate reciting that the insured was a member in good standing 
was issued thirty-two days after the application, and two subse- 
quent assessments were levied. Held, That any default in the 
payment was waived. A rule of the association provided that 
no member could be assessed for a death occurring prior to the 
date of his benefit certificate. Held, That the rule could not be 
evaded by assessing to replenish the treasury after payment of 
such prior death claim. Such assessment was void. 


Rowswell vs. Equitable Aid Union. 


Rep’a ur’, p. 695. 


REFORMATION. 


§ 180. Frre.—Of Contract.—Parol Evidence of Agent's Prom- 
tse as to Application—An instrument may be reformed in case 
of fraud, accident or mistake, but where the mistake was the re- 
sult of the supine negligence of a party who sleeps upon his 
rights until other duties and responsibilities have grown up, the 
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law will not help him. A party signed an application for insur- 
ance on the assessment plan, and afterward received and ac- 
cepted such a policy. Held, That it was error in the court be- 
low to admit parol evidence to show that the application was 
made on the strength of the assurance made by the company’s 
agent, that he, the agent, would take the application upon “ the 
annual-interest plan.” 


Susquehanna F. Ins. Co. vs. Swank. 


Rep’d Jour’l, p. 625. 


§131. Fime.—Of Contract in Case of Negligence—Parol Evi- 
dence to Vary Terms of Application. —An instrument may be re- 
formed in case of fraud, accident or mistake, but where the mis- 
take was the result of the supine negligence of a party who 
sleeps upon his rights until other duties and responsibilities have 
grown up, the law will not help him. A party signed an appli- 
cation for a policy of insurance on the assessment plan, and after- 
ward received and accepted such a policy, which he retained for 
several months without objection, and then returned to the agent 
and objected to paying more assessments. Held, That this re- 
turn to the agent was not a surrender to the company. 


Buckley vs. Columbia Ins. Co., 2 Norris, 299. 


Held, that it was error in the court below to admit parol evi- 
dence to show that the application was made on the strength of 
the assurance made by the company’s agent, that he, the agent, 
would take the application upon “the annual-interest plan.” 


Susquehanna Mutual F. Ins. Co. vs. Swank. 


Rep’d Jour’l, p. 625. e 


VACANT. 


$182. Fire.—When Temporary —Time of Fire.—The appli- 
cation stated that the dwelling insured was to be occupied by a 
tenant. The policy provided that if it ceased to be occupied as 
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a dwelling, the policy should cease. The tenant moved out about 
six in the evening and the fire broke out about eight hours later. 
Held, That the terms of the contract were explicit that non-oc- 
cupation should avoid the policy, and it was error to instruct 
that the contract must be construed in reference to posible tem- 
porary vacancies during change of tenants. 


Lockwood vs. Middlesex Mutual Ass. Co., 47 Conn., 553. 


Whether the fire originated before or after the vacancy might 
be important, but was a question of fact for the jury. 


Bennett vs. Agricultural Ins. Co. 
Rep’d Jour’l, p. 569. 


VALUATION. 


$133. Fime.—Statements in Application when Warranties.— 
The policy stipulated that all applications must be signed by 
the insured or by his authority, and all statements will be 
deemed warranties by the insured. The application contained 
the following questions and answers : “ How many acres of land 
in the place? 60.” ‘ What is the value of the land and build- 
ings? $1,700.” Held, That instructions that if the statements 
related to the risk they were warranties, were erroneous. The 
parties made the statements warranties whether they related to 
the risk or not. If untrue there could be no recovery. 


Bennett vs. Agricultural Ins. Co, 


UNAUTHORIZED INSURANCE. 


§ 134. Fime.—Liability of Agent for Violation of Law.—P. en- 
gaged in insurance business, wrote to a company in another 
State not authorized to do business there, stating that he was 
requested by W. to ask if it would accept a risk on a furniture 
factory as per memorandum. [If so, that it could either send the 
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policy direct to W. “ or to me and I will see that the premium is 
remitted.” The memorandum contained only a brief statement 
of the facts necessary for properly designating the property 
and otherwise filling in the policy in the usual form. The com- 
pany in reply merely forwarded the policy to P., who delivered 
it to W., receiving the premium from which he retained $10 
commission. The policy provided that any other person than 
the assured procuring the policy should be deemed the agent 
of the insured, and also contained the indorsement on the back, 
“premium $50 less 20 per cent; rebate $10, net $40.” Held, 
That the facts sufficiently established that P. acted in reality 
as the agent of the company and not of the insured in the trans- 
action, in violation of the insurance laws of Illinois which pro- 
hibited agents of unauthorized companies from transacting busi- 
ness in that State. 


Pierce vs. People. 


Bep’d Jour’l, p. 584. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN TE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas of Lycoming County. 


BLOOMING GROVE MUTUAL FIRE INS. CO.* 
vs. 
McANERNY 


An application for a policy of insurance contained this provision: ‘‘ This ap- 
plication shall form part of the policy of insurance, and all the statements 
therein made shall constitute warranties on the part of the insured.” One 
of the questions in the application was, ‘‘ What incumbrance on the prop- 
erty?” ‘The answer was, ‘‘None.’’ At the time of the application there 
was a judgment of $1,000 entered against the assured. 

Held, That although the assured told the company’s agent that he had given 
a judgment note, it was his, the assured’s, duty, to know and state whether 
or not it had been entered up, and, as it had been and was an incum- 
brance, the false statement in the application avoided the policy. 


Joun J. Merzcer, Esq., for Plaintiff? in Error. 
Henry C. McCormick, Esq., for Defendant in Error. 


Paxson, d. 
This was an action of covenant on a policy of insurance. The 


* Decision rendered March 26, 1883, From Legal Intelligencer. 
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dwelling-house insured was entirely destroyed by fire. The com- 
pany set up a breach of warranty as a defense. 

The application contained, among a number of other questions 
which were answered by the assured, the following : “ What incum- 
brance on the property?” Which was answered, so written down 
and signed by the assured, “ None.” 

The application contained this provision : “ This application shall 
form a part of the policy of insurance, and all the statements therein 
made shall constitute warranties on the part of the insured.” 

At the time the application was made and signed by the assured 
there was a judgment of $1,000 entered against him in the Court of 
Common Pleas of Lycoming County, which was a lien upon the in- 
sured premises. 

Upon this state of facts there was a clear breach of the warranty 
against incumbrances, and the plaintiff below could not recover upon 
his policy. To meet this difficulty he introduced evidence, under 
objection from the defendant below, to prove that at the time the 
application was filled up, the assured told the agent that he had 
given a note to his father and his aunt; that he did not know 
whether the same was entered or not; that his father had agreed 
that it should not be entered. After the assured had made this ex- 
planation to the agent, the following is what occurred, according to 
the testimony of the assured himself: “He (the agent) says, ‘ Well, 
shall I put it down incumbrance or no incumbrance ?’ I says, ‘ You 
can put it as you please.’ He says, ‘I will put it down as no incum- 
brance.’ I made no remark.” 

It will thus be seen that the assured, without knowing whether the 
judgment note which he had given was entered or not acquiesced in 
the agent putting “it down as no incumbrance.” If the assured did 
not know, the agent could not know ; hence there is no room for 
any allegation of fraud practiced upon the assured, or that the agent 
had placed his own construction upon the language of the assured, 
and had thus inserted in the application an answer he did not make. 
For this reason the cases of Smith vs. Mutual Insurance Co., 8 Nor- 
ris, 287, and Eilenberger vs. Protection Mutual Fire Ins. Co., id., 
464, do not apply. We think the case comes directly within the rul- 
ing of Commonwealth Mutual Fire Ins. Co. vs. Huntzinger, 2 Out- 
erbridge, 41. The facts are almost identical. There the warranty 
was as to additional insurance. The assured told the agent he 
thought it was $1,500 or $2,000, he did not know which. The agent 
said he would put it down at $1,500, to which the assured assented, 
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and signed the application. There was no fraud or intentional mis- 
representation—there was a mistake ; but where a man warrants a 
statement to be true he must be held to its absolute truth. “The 
purpose in requiring a warranty is to dispense with inquiry, and 
cast upon the assured the obligation that the facts shall be as repre- 
sented.” Insur. Co. vs. Huntzinger, supra. 

If George Redfoot, the agent who received the application, was, 
as was claimed by the defendant in error, also a director of the com- 
pany, and clothed by its by-laws with full power to act in the prem- 
ises, we do not see how it materially affects the case. Ifthe com- 
pany had knowledge of all that occurred at the time the application 
was signed, there is still a breach of warranty. Neither the assured 
nor the agent knew the judgment had been entered ; both were per- 
haps aware that it might be ; the assured, with this h-owledge, took 
upon himself the responsibility of warranting against incumbrances. 
He assumed the risk and must be held to his warranty. We need 
not refer to the assignments in detail. 

The judgment is reversed, and a venire facias de novo awarded. 
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SUPREME COURT OF MINNESOTA. 


Appeal from District Court, Hennepin County. 


KANSEL et at. 
vs, 


MINNESOTA FARMERS’ MUT. FIRE INS. ASS’N.* 


Agents authorized to procure applications and forward them for acceptance 
to the companies, must be deemed the agents of the latter and not of the 
insured in all that they do in preparing the applications, or in any repre- 
sentations which they make as to the statements contained in them. 


Where such agent incorrectly fills the application after a correct statement, of 
the facts to him, the fault is that of the company. 


The agency cannot be affected by a stipulation in the policy subsequently is- 
sued, making such agent the agent of the insured. 


Where the stipulations binding the insured are only in the policy and not in 
the charter and by-laws, the above rule is not affected by the fact that the 
company is mutual and not stock. 


Verbal testimony is admissible to show such incorrect filling up by the 
agent. 


The house was the separate property of the husband on land belonging to the 
wife. The agent, with knowledge of the facts, advised a joint policy. 


Held, That it was competent for the parties to treat the ownership as joint for 
purposes of insurance, and the insured were entitled to recover on this 
basis, 


Witson & Lawrence, for Appellanis. 
Levi, Cray & Hart, for Respondeni. 

MrircHett, J. 
On principle, as well as from considerations of public policy, 


* inion filed July 11, 1883, 
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agents of insurance companies authorized to procure applications 
for insurance, and to forward them to the companies for acceptance, 
must be deemed the agents of the insurers and not of the insured 
in all that they do in preparing the applications, or in any repre- 
sentations they may make to the insured as to the character or ef- 
fect of the statements therein contained. This rule is rendered 
necessary by the manner in which business is now usually done by 
the insurers. They supply these agents with printed blanks, stimu- 
late them by the promise of liberal commissions, and then send 
them abroad in the community to solicit insurance. The compa-° 
nies employ them for that purpose, and the public regard them as 
the agents of the companies in the matter of preparing and filling 
up these applications,—a fact which the companies perfectly under- 
stand. The parties who are induced by these agents to make ap- 
plications for insurance rarely know anything about the general 
ofticers of the company, or its constitution and by-laws, but look 
to the agent as its full and complete representative in all that is 
said or done in regard to the application. And in view of the ap- 
parent authority with which the companies clothe these solicitors, 
they have a perfect right to consider them such. Hence, where an 
agent to procure and forward applications for insurance, either by 
his direction or direct act, makes out an application incorrectly, not- 
withstanding all the facts are correctly stated to him by the appli- 
cant, the error is chargeable to the insurer and not to the insured. 
Ins. Co. vs. Mahone, 21 Wall., 152 ; Ins. Co. vs. Wilkinson, 13 Wall., 
322; Malleable Iron Works vs. Ins. Co., 25 Conn., 465 ; Hough vs. 
Ins. Co., 29 Conn., 10 ; Woodbury Savings Bank etc. Ass’n, vs. Ins. 
Co., 31 Conn., 517; Miner vs. Ins. Co., 27 Wis., 693 ; Winans vs. 
Ins. Co., 38 Wis., 342 ; Rowley vs. Ins. Co., 36 N. Y., 550 ; Brandup 
vs. Ins. Co., 27 Minn., 393; [S. C.,7 N. W. Rep., 735 ;] 2 Amer. 
Lead. Cas. (5th Ed.), 917 et seg.; Wood, Ins., c. 12 ; May, Insurance, 
sec. 120. 

After the courts had generally established this doctrine, many 
of the insurance companies, in order to obviate it, adopted the in- 
genious device of inserting a provision in the policy that the appli- 
cation, by whomsoever made, whether by the agent of the company 
or any other person, shall be deemed the act of the insured and not 
of the insurer. But, as has been well remarked by another court, 
“there is no magic in mere words to change the real into the un- 
real, A device of words cannot be imposed upon a court in place 
of an actuality of fact.” If corporations are astute in contriving 
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such provisions, courts will take care that they shall not be used as 
instruments of fraud or injustice. It would be a stretch of legal 
principles to hold that a person dealing with an agent, apparently 
clothed with authority to act for his principal in the matter in hand, 
could be affected by notice, given after the negotiations were com- 
pleted, that the party with whom he had dealt should be deemed 
transformed from the agent of one party into the agent of the 
other. To be efficacious, such notice should be given before the ne- 
gotiations are completed. The application precedes the policy, and 
the insured cannot be presumed to know that any such provision 
will be inserted in the latter. To hold that by a stipulation, un- 
known to the insured at the time he made the application, and when 
he relied upon the fact that the agent was acting for the company, 
he could be held responsible for the mistakes of such agent, would 
be to impose burdens upon the insured which he never anticipated. 
Hence we think that if the agent was the agent of the company in 
the matter of making out and receiving the application, he cannot 
be converted into the agent of the insured by merely calling him 
such in the policy subsequently issued. Neither can any mere form 
of words wipe out the fact that the insured truthfully informed 
the insurer, through its agent, of all matters pertaining to the appli- 
cation at the time it was made. We are aware that in so holding we- 
are placing ourselves in conflict with the views of some eminent. 
courts. But the conclusion we have reached is not without author- 
ity to sustain it, and is, as we believe, sound in principle, and in ac-- 
cordance with public policy. Wood, Ins., § 139 ; May, Ins., § 140 ; 
Conn. Ins. Co. vs. Ives, 56 Ill, 402; Gans vs. St. Paul F. & M. Ins. 
Co., 48 Wis., 108 ; Columbia Ins. Co. vs. Cooper, 50 Pa. St., 331. 

It is contended by respondent that there is a disti: ction in this 
regard between “ stock” and “ mutual” insurance companies ; that 
the difference in the character of the companies makes a difference 
in the relative duties of the applicant and company, and the author- 
ity of the agents employed ; that in the case of a mutual company 
the application is in effect not merely for insurance, but for admis- 
sion to membership, the applicant himself becoming a member of the 
company upon the issue of the policy. By some courts a distinction 
in this respect is made between the two classes of companies. This 
distinction is usually based upon the ground that the stipulations 
held binding upon the insured are contained in the charter or by- 
laws of the company, and that a person applying for membership is. 
conclusively bound by the terms of such charter and by-laws. Such 
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is not this case, for the stipulations claimed to bind the insured are 
only in the policy. But, so far as concerns the question now under 
consideration, we fail to see any distinction between the two kinds 
of companies, and we feel confident that the average applicant for 
insurance is rarely aware of any. It is true that in the case of a mu- 
tual company the insured becomes, in theory, a member of the com- 
pany upon the issue of the policy. But in applying and contracting 
for insurance the applicant and the company are as much two dis- 
tinct persons as in the case of a stock company, and we see no rea- 
son for holding the agent who takes the application any less the 
agent of the insurer in the one case than in the other. The mem- 
bership does not begin until the policy is issued. As to all previous 
negotiations the agent acts only for the company. Columbia Ins. Co. 
vs. Cooper, supra ; May, Ins., § 139, et seq. 

Verbal testimony is competent to show that the application was 
filled up by the agent of the company, and that the facts were fully 
and correctly stated to him, but that he, without the knowledge of 
the insured, misstated them in the application. This was not in 
violation of the rule that verbal testimony is not admissible to vary 
a written contract. It proceeds upon the ground that the contents 
of the paper was not his statement, though signed by him, and that 
the insured company, by the acts of their agent in the matter, 
are estopped to set up that it is the representation of - the in- 
sured. Wilkinson vs. Ins. Co., supra; May, Ins., § 143, and cases 
cited, note 3. 

It appears that the property covered by the policy was the sev- 
eral property of William Kansel, whereas the policy is a joint one to 
him and his wife, as if upon the joint property of the two. On this 
ground it is claimed that there can be no recovery, because a joint 
policy to two does not cover the several property of either. Had 
plaintiff taken out this policy without disclosing the real nature of 
their interest in the property, there might be something in this sug- 
gestion. But according to the offers of plaintiffs, which must here 
be taken as the facts, the wife was the owner of an undivided three- 
fourths, and in the actual possession of the whole of the land upon 
which the house and other personal property covered by the policy 
was situate. The husband erected the house with his own money, 
under a license from and an agreement with his wife that he might 
do so, and should have the right to remove it at pleasure. At the 
time the application for insurance was made, defendant’s agent, au- 
thorized to take such applications, was personally present on the 
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premises, and was first fully informed by the plaintiffs of all these 
facts, and then himself wrote out the application, and told William 
Kansel that it was correct ; that William Kansel then signed it, and 
also signed his wife’s name thereto, upon the statement and repre- 
sentation of the agent that such was the proper mode of making 
the application. In short, it appears that the agent after being in- 
formed that it was the individual property of the husband, although 
situated on the land of the wife, directed the making of a joint 
application, and upon such application the defendant issued a joint 
policy, insuring the two against loss by the destruction of the 
property by fire, and that the plaintiffs, relying upon the repre- 
sentations of the agent that this was, under the circumstances, the 
proper course, made the application in this form, and accepted the 
joint policy. 

On this state of facts, if the policy does not cover the loss it is 
the fault of the defendant and not of the plaintiff. It seems clear 
that plaintiffs are not without remedy. We are not prepared to 
say that William Kansel alone might not have maintained an action, 
at least upon asking to have the policy reformed ; but we see no 
good reason why, under the facts of this case, the two plaintiffs to 
whom the policy was issued cannot maintain a joint action. The 
policy is not a wagering policy, because, between the two plaintiffs, 
title to the whole of the property was in the beneficiaries to whom 
the policy ran, and it can make no difference to the defendant in 
what way their interests are apportioned, or whether it all belongs to 
one. It brings in no new party to the contract ; and by issuing the 
policy to the two, the defendant admits that both are proper per- 
sons to insure. It was entirely competent for all parties to treat this 
as joint property for the purposes of insurance, and that the loss, if 
any, should be payable to the two plaintiffs. This is, in effect, just 
‘what they have done, and what defendant not only assented to, but 
advised and directed. If the husband, who owned the property, as- 
sented to this, and if the defendant with full knowledge of all the 
facts, agreed to it, we fail to see what principle, either of law or jus- 
tice, is violated by enforcing the contract just as the parties have 
made it. Peck vs. New London Co. Mut. Ins. Co., 22 Conn., 575 ; 
Castner vs. Farmers’ Mutual Ins. Co., 46 Mich.,15 ; [S. C., 8N. W. 
Rep., 554.] 

Order reversed. ~ 
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SUPREME COURT OF IOWA. 


Appeal from Fremont District Court. 


PHCENIX INS. CO. 
U8, 


FINLEY anv ANoTuen. 


Where the second count of a substituted answer was a repetition of the first 
answer, and whatever it contained that was not substantially pleaded in 
the first answer was immaterial, a motion to strike it out was properly sus- 
tained. 


A surety is not discharged from liability from the mere fact that the principal 
is continued in the master’s employment after failure to make prompt pay- 
ment, of which fact the surety has not been advised. ’ 


The appellate court will not reverse a case to allow the appellant to recover 
nominal damages to which he shows he is entitled. 


Sureties are estopped, by the bond to which they are parties, to deny the 
agency of the principal in the bond, and it is not necessary to prove such 
agency by his commission, or by other written instrument. 


Where it is stated in the abstract that ‘it was certified that the record here 
abstracted contained all of the evidence,” it will not be inferred that the 
abstract contains all the evidence. 


Action against the sureties upon a bond given by an agent of plaint- 
iff to secure the faithful performance of his duty. There was a 
judgment upon a verdict for plaintiffs. Defendants appeal. 


Beck, J. 
1. The condition of the bond in suit is expressed in the following 
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language : “ The condition of this obligation is such that, whereas, 
the above-named R. S, Carr has been appointed agent of the Pheenix 
Insurance Company in the City of Hamburg, County of Fremont, 
and State of Iowa, who will receive, as such agent, sums of money 
as premiums, payment of losses, salvages, collections, or otherwise, 
for goods, chattels, or other property, for the said Phoenix Insurance 
Company ; and is to keep true and correct account of the same ; 
pay oversuch money correctly ; and make regular reports of the 
business transacted by him to the said Phoenix Insurance Company ; 
and in every way faithfully perform the duties as agent in com- 
pliance with the instructions of the company through its proper 
officers; and at the end of the agency, by any cause whatever, 
shall deliver up to the authorized agent of said company all its 
money, books, and property due from, ‘or in possession. Now, 
then, if the aforesaid agent shall faithfully perform all and singular 
the duties of the agency of the Phenix Insurance Company, then 
this obligation shall be null and void.” 

The petition alleges that Carr collected between July 18th and 
October 16th various premiums upon policies amounting to $273 ; 
that his commissions thereon are $66 ; and that there is due from 
him to plaintiff $207.60, which he failed and refused to pay to 
plaintiffs. The defendant filed the following answer to the peti- 
tion: “That by the terms of Carr’s agency, and by the usage and 
custom of insurance companies, it was the duty and business of the 
company to require and make monthly settlements with their agents, 
and to require of their said agent monthly payments of all moneys 
in his hands. But that the plaintiff company, from month to mouth 
after the making of bond, and until November 1, 1879, without any 
knowledge on the part of these defendants, with intent to favor and 
give credit to the said Carr, permitted him to go from month to 
month without making settlement and payment of his account ; and 
from month to month, with a full knowledge of the said Carr’s em- 
bezzlements and defaults, plaintiff continued to transact business 
with him as agent, and intrust him with the conduct and transaction 
of their business ; and with such knowledge, from month to month 
they negligently continued to extend to him credit and confidence, 
and to intrust him with the collection and disbursement of their 
money ; that these defendants had no knowledge or means of 
knowledge of the said agent’s repeated defalcations and embezzle- 
ments, and had no knowledge or notice of the extension of time, 
credits, and favors extended by the plaintiff to said agent at any 
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time before he absconded, in November, 1879. Had such notice 
been given, the defendants could and would have protected them- 
selves against loss.” 


A demurrer to this answer was sustained, and thereupon defend- 
ants filed a substituted answer in the following language :-— 

“First count. Defendants deny all liability, generally and specif- 
ically, as set out in petition. Second count. (This count is 
substantially the same as the original answer, with the following ad- 
ditions:) That it was the custom and usage of this company to 
make monthly settlements with agents, etc.; that the plaintiff's 
officers knew these defendants had no knowledge or means of 
knowledge as to the defalcations of Carr, and with full knowledge 
of the defalcations and monthly embezzlements the plaintiff con- 
tinued to extend credits, extend time, and intrust said agent with 
their business, for the purpose of procuring in return the favor and 
business of the said Carr, and for their own selfish motives, knowing 
well the peril it might bring to these defendants. Third count. 
At the time of Carr’s absconding, defendants were in possession of 
sufficient personal property of his with which to have secured them- 
selves had they known of any liability. While so in possession de- 
fendants wrote to the company making inquiry as to loss, if any. 
Plaintiff negligently failed to inform the defendants of any claim 
of loss in reply to said letter for two or three weeks, and until 
said property was taken from them. Plaintiff acknowlegded 
the receipt of defendants’ letter. Had the officers and agents 
of the plaintiff company made prompt and diligent answer, as they 
ought, defendants could and would have protected themselves against 
loss.” A motion to strike out the second count on the ground that it 
contained the same matter pleaded in the first answer was sustained. 
A demurrer to the third count of the substituted answer was sustained. 
These several rulings are the grounds of as many alleged errors as- 
signed by defendants. 


2. We may regard the second count of the substituted answer 
as a repetition of the first answer. Whatever it contains that is not 
substantially pleaded in the first answer is immaterial. The motion 
to strike out was therefore rightly sustained. 

8. The answer in substance alleges that plaintiff continued the 
agent in its employment after his default and failure to pay, as 
charged in the petition, of which defendants had no knowledge. 
Ths use of the words “embezzlement, defalcations,” etc., in the 
answer, do not present transactions other than those declared upon 
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in the petition. The pleader applies these epithets to the failure 
and refusal of the principal to pay the sums of money as charged 
in the petition. The answer does not contain allegations of facts 
showing any transactions different from those set out in the petition. 
Hard names in pleadings will not take the place of allegations of 
facts. The answer, therefore, must be regarded as setting up as a 
defense the continuation of the agent in business by plaintiff during 
the time his arrearages were accruing, and the failure to notify de- 
fendants thereof. But this court has held “a surety is not discharged 
from liabilities from the mere fact that the principal is continued in 
the master’s employment after he has failed to make payment 
promptly, of which fact the surety has not been advised.” Home 
Ins. Co. vs. Holway, 55 Iowa, 157 (S. C. 8 N. W. Rep. 457). The 
demurrer to the answer was promptly sustained. 

4. The third count of the answer is in effect that defendants gave 
up property of Carr held by them by reason of the negligence of 
plaintiff in failing to respond promptly to their inquiry in regard to 
the default of Carr. Conceding that upon the facts pleaded the de- 
fendant sustained injury which may be set up as a defense to this 
action (a very doubtful question), they cannot be relieved of liability 
further than to the extent of such injuries. The value of the property 
which defendants could have used in their own protection would 
measure the extent of their injury, and this value and no more could 
be set off against plaintiffs claim. But the answer does not show the 
value of the property ; defendants’ injury must therefore be regard- 
ed as nominal only. The answer, therefore, presented a defense to 
the extent of a nominal sum. The ruling of the court in sustaining 
the demurrer defeated recovery therefore. But this court will not 
reverse a case to allow the appellant to recover nominal damages to 
which he shows that he is entitled. Howley vs. Jewell, 56 Iowa, 492 
(S. C. 9 'N. W. Rep. 353). 

5. The defendants base an objection to the ruling of the court be- 
low in refusing to require proof of Cat1r’s agency by his commission 
or written appointment. The bond upon which suit is brought re- 
cites the appointment of Carr, and specifies the duties he is required 
to perform, for default in which defendants are liable. They are 
estopped by the bond to deny Carr’s agency, and it was not, there- 
fore, necessary to prove it by his commission or by other written in- 
strument. 

6. Defendants insist that the evidence does not support the ver- 
dict, and that some of the items set out in plaintiff's petition were 
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not proved. But the abstract does not purport to contain all the 
evidence, It is stated in the abstract that “it was certified that the 
record ‘here abstracted contained all the evidence.” This is far from 
a statement that the abstract contains all the evidence. 

The foregoing discussion disposes of all question raised in the 
case. 


Affirmed, 





Adriatic Fire Ins Co. vs. Treadwell, 


UNITED STATES SUPREME COURT. 


Ocroser Term, 1882. 


In Error to the Circuit Court of the United States for the Southern 
District of New York. 


ADRIATIC FIRE INS. CO., MECHANICS’ AND 
TRADERS’ FIRE INS. CO., LAFAYETTE FIRE 
INS. CO. and KINGS COUNTY FIRE INS. Co., 
Plaintiffs in Error, 


vs. 


JOHN P. TREADWELL. 


Several companies entered into a mutual agreement to unite in resisting a 
claim, and in the defense, and to contribute pro rata, ‘‘ that is to say each 
company shall pay such proportion of said costs, fees, and expenses as the 
amount insured by said company shall bear to the whole amount in- 
sured,” etc. The management was intrusted to a committee with full 
power to employ counsel and attorneys, etc. 

Held, That the committee had no greater powers than those granted by the 
instrument. Their agency was special, and a counsel employed by them 
could only claim from each of the companies its pro rata for his services. 
The companies were not sureties for each other. 


Marruews, J. 


This suit was brought by the defendant in error to recover the 
compensation for professional services as an attorney and counsel- 
lor at law, rendered, as alleged, at the instance and request of the 
defendants in error, and each of them, as well as of sundry other 
corporations not inhabitants of the Southern District of New York, 
or of the State of New York, nor found therein, and, therefore, not 





668 Report of Decisions. [Sept., 


joined, as defendants below, in and about the defense of certain 
suits brought against several of them in Massachusetts, but in which 
all had a common interest, and for which it is alleged these compa- 
nies, including the plaintiffs in error, jointly and severally promised 
to pay what said services were actually worth. 

The cause was tried by a jury and resulted in a verdict and judg- 
ment for the plaintiff below, to reverse which, for errors of law 
alleged to have occurred in the ruling of the court during the 
trial and presented in a bill of exceptions, the writ of error is 
prosecuted. 

The plaintiff below put in evidence an agreement in writing, 
signed by fifteen insurance companies, including the defendants, a 
copy of which is as follows :— 


2 Adriatic vs. Treadwell 


“In re Taylor, Randall & Company 
versus 
The St. Paul Fire & Marine Insurance 
Company e¢ al. 


“ The undersigned insurance companies, having policies outstand- 
ing issued to Taylor, Randall & Company, upon property at Central 
Wharf, Boston, upon which claims have been made against said com- 
panies, do, in consideration of one dollar, by each paid to the other, 
and divers other good and valuable considerations, mutually coven- 
ant and agree to and with each other as follows, that is to say : the 
said companies will unite in resisting the claim made upon said 
policies, and on each thereof, and in defense of any and all suits and 
legal proceedings that have been or may be instituted against any of 
said companies upon any of said policies, and will, when and as re- 
quired by the committee hereinafter mentioned, contribute to and 
pay the costs, fees, and expenses of said suits and proceedings pro 
rata ; that is to say, each company shall pay such proportion of said 
costs, fees, and expenses as the amount insured by said company 
shall bear to the whole amount insured on said property by all the 
companies subscribing to this agreement. The management and 
conduct of said resistance to said claimsand defense of said suits and 
proceedings shall be and is fully intrusted to and devolved upon a 
committee to be composed of W. H. Brazier and James R. Lott, of 
the city of New York, Charles W. Sproat, of the city of Boston, L. 
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S. Jordan, of the city of Boston, which committee shall have full 
power and authority to employ counsel and attorneys to appear for 
said companies and each thereof, and defend said suits and legal pro- 
ceedings, and to employ other persons for other services relative 
thereto, and to assess upon and demand and receive from such com- 
panies, from time to time, as such committee shall deem proper, 
such sum or sums of money for the compensation of such counsel 
and attorneys, and such other persons, und all other expenses of such 
defense of said suits as said committee shall deem necessary and ex- 
pedient, such assessment upon and payment by each of said compa- 
nies to be pv rata, as above mentioned. 

“Each and every of said companies shall fully and faithfully ad- 
here to this agreemént, and shall refrain from any act or proceed- 
ing in reference to such claims or suit, or the defense thereof, that 
can or may in any wise defeat, obstruct, or interfere with the acts or 
proceedings of said committee relative thereto, and shall at alltimes 
furnish to said committee any and all papers, information, and assist- 
ance in and about such management and conduct of such resistance 
and defense as may be in the possession or power of said companies 
respectively, and as may be desired by said committee. 

“Tn witness whereof the said insurance companies have subscribed 
this agreement, this twenty-fourth day of April, eighteen hundred 
and seventy-four.” 

Prior to the execution of this agreement, suits had been com- 
menced against some of the companies, other than the plaintiffs in 
error, in Boston, in one of which tae agreement itself is entitled ; 
and the defewdant in error had been employed to defend them. Af- 
ter the agreement had been signed, the committee named in it 
employed the defendant in error on behalf of all the companies par- 
ties to it. He testified that the agreement was shown to him and 
that he accepted the invitation to become the attorney of the 
companies. The employment was general, no special term being 
fixed, and it is not questioned that it was with full knowledge of the 
agreement between the companies, and according to the authority 
conferred by it upon the committee. The plaintiff below having 
proved the fact and value of the services rendered, rested his case, 
at the conclusion of which and afterwards again, after all the evi- 

dence had been put in, the defendants below requested the court 
to instruct the jury to find a verdict for the defendants, on the 
ground “that the agreement was not one under which any joint lia- 
bility could be created ; that the provisions of the agreement were 
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specific, the parties to the agreement were only to pay severally 
and pro rala any amount that should become due under the agree- 
ment.” 

This instruction the court refused to give, and that refusal is now 
assigned for error. 

The committee appointed by the agreement between the insurance 
companies, were special agents only for the purposes and within the 
limits declared in it. They had no authority to bind their principals 
beyond its import, and the limits of that authority were made known 
to the defendant in error when he accepted employment from them. 
Whatever authority to bind the companies in making that em- 
ployment, had been conferred upon them by the agreement, they 
in fact exerted. So that the question to be determined is, whether 
that agreement conferred upon the committee authority to bind the 
the companies jointly, or jointly and severally, to pay the expenses of 
the litigation ; or, whether they became liable, severally only, each 
for its proper proportion. 

The contract, it will be observed, is between the companies. No 
other person is a party. The promises are between them severally. 
Each binds itself to each of the others. There is no joint undertak- 
ing or promise, on the part of all, to anyone else. They “ mutu- 
ally covenant and agree to and with each other.” They do agree, 
indeed, that they “ will unite in resisting the claim made upon said 
policies, and on each thereof, and in the defense of any and all suits 
and legal proceedings that have been or may be instituted against 
any of said companies upon any of said policies ;” but, as to the 
obligation of payment on that account, its nature and extent, the 
agreement is, that they “will, when and as required by the commit- 
tee hereinafter mentioned, contribute to and pay the costs, fees, and 
expenses of said suits and proceedings pro rata ; that is to say, each 
company shall pay such proportion of said costs, fees, and expenses 
as the amount insured by said company shall bear to the whole 
amount insured on said property by all the companies subscribing to 
this agreement.” These expressions leave no doubt as to the inten- 
tion of the parties in regard to the limit of their several liabilities as 
between themselves. 

The management and conduct of this common defense was in- 
trusted to and devolved upon a committee of named persons ; and 
the powers and rights of that committee are expressly defined. 
They are given full power and authority to employ counsel and 
attorneys to appear for said companies and each thereof, and de- 
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fend said suits and legal proceedings, and to employ other persons 
for other services relative thereto. They are thus constituted the 
agents, for the purposes named, of the parties to the contract, and 
whatever they co within the terms of that agency, which, of course. 
is not general, but special, binds the parties according to their 
agreement. The committee is not a party to the agreement, but 
derives its powers from it and has rights under it, chiefly the right 
of reimbursement for expenses and indemnity for obligations legiti- 
mately incurred. This right would be implied, if it were not ex- 
pressed ; but if the mode and measure of it are expressly declared, 
no implication can enlarge its limits. It is in fact expressly de- 
fined. The committee have, by the further provisions of the agree- 
ment, also full power and authority “to assess upon and demand and 
receive from such companies, from time to time, as such committee 
shall deem proper, such sum or sums of money for the compensa- 
tion of such counsel and attorneys, and such other persons, and all 
other expenses of such defense of said suits as said committee shall 
deem necessary and expedient, such assessment upon and payment 
by each of said companies to be pro rata, as above mentioned.” It 
is very clear, we think, from this language, that for any advances 
made by the committee for the expenses of the defense, or for any 
indemnity against any personal liability they may have incurred in 
conducting it, they could have no personal recourse upon the com- 
panies except by way of assessment upon them severally, each for 
its own proportion, according to the ratio fixed by the agreement. 
Such proportion could be enforced by action against each delinquent 
company. There isno ground on which the companies could be 
made jointly responsible, so that any one or more could be required 
to make good the default of any of the rest. The fund for the 
payment of all the obligations contemplated by the agreement is 
limited, in express terms, to be raised in the mode pointed out in it 
by a pro rata assessment upon each for its individual share. 

Such being the relation between the several companies and the 
committee, those employed by the latter for the purposes of the 
agreement can have no greater rights than such as grow out of it. 
The agency being special, those who claim under it are bound by its 
limitations ; and in the present case the defendant in error, it is ad- 
mitted, had actual knowledge of them. So that, though the employ- 
ment by the committee established a privity between him and the 
parties to the contract, giving him a right to treat the companies di- 
rectly as his principals and employers, nevertheless it must be 
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taken to be only to the extent of the authority of the committee 
under the agreement, and subject to the limitations imposed by it 
upon the liability of the companies. He must be considered as re- 
lying, if he did not stipulate for the individual liability of the mem- 
bers of the committee, upon their power to raise the fund for the 
payment of his compensation by the assessment under the agree- 
ment, which, being made, he would have a right to enforce ; or 
which, if denied to him wrongfully, would entitle him to his action, 
as if it had been made, or against the committee for not making it. 
But there is no ground on which he can claim that the employment 
of the committee imports a joint promise of compensation from the 
companies, in the face of the express restrictions upon the power of 
the committee to bind them otherwise than severally, each in pro- 
portion to its interest. The defendant in error is and can be in no 
better position by reason of the employment by the committee un- 
der the agreement between the companies, than the committee 
would have been if they had made the advances required, or than 
he would have been if he had been a direct party to that agreement, 
employed by the companies according to its terms. There is not 
only nothing in the agreement from which it could be inferred that 
the companies were to be sureties for each other, but that infer- 
ence is expressly negatived by the declaration, according to which 
each is to be liable for its own separate and proportionate part. 

Similar reasoning, leading to like conclusions upon analogous facts, 
is to be found in many reported cases. We select, as illustrations, 
the following : Peckham vs. North Parish in Haverhill, 10 Pick., 274; 
Ludlow vs. McCrea, 1 Wend., 228 ; Ernst vs. Bartle, 1 Johns. Cas., 
319 ; Howe vs. Handley, 25 Me., 116; Gibson vs. Lupton, 9 Bing., 
297 ; Fell vs. Goslin, 21 Law J. Rep. (N. 8.) Exch., 14. 

In our opinion the court below should have instructed the jury, 
as requested by the plaintiffs in error, to render a verdict for the 
defendants below, on the ground that no joint liability had been 
proven; and its declining to do so was error, for which the judgment 
is reversed, with directions to grant a new trial. 

And it is so ordered. 





Armstrong vs. State Ins. Co. 


SUPREME COURT OF IOWA. 


Appeal from Page Circuit Court. 


ARMSTRONG 
vs. 


STATE INS. CO.* 


An agent of a fire insurance company who has authority to take applications 
for insurance, and receive and receipt for premiums, and forward applica. 
tions and premiums, and receive from the company policies of insurance: 
when issued, and deliver them to the assured, and who has no other or 
further powers, real or apparent, cannot bind the company by a contract. 
of insurance. 


The application, note in part payment, and receipt given by the agent, in this 
case, construed not to constitute a contract of insurance, but as intended 
merely as an application for insurance, to be perfected by the issuance of a 
policy by the company if the application should be accepted. 

An advertising card furnished an agent of an insurance company, upon 
which his name was printed as ‘‘agent,” is not evidence of authority 
on the part of such agent to bind the company by a contract of in- 
surance. 


Where policies of insurance are not supplied to an agent, and he has no power 
to issue them, the fact that he was required to countersign policies issued 
by the company would not confer upon him any power to bind the com- 
pany to a contract of insurance before any policy was issued. 


This is an action upon an alleged contract of insurance. The cause 
was referred to J. M. Bartholomew, Esq., who found and reported 
the facts as follows : “ (1) That the defendant is, and was, a corpo- 
ration, as alleged in the plaintiff's petition. (2) That on February 2 
1880, one N. B. Easton was the agent for defendant, with authority 
to take applications for insurance in the defendant company, and to 
receive and receipt for the premiums therefor, and forward such ap- 


* Opinion filed June 11, 1883. From Northwestern Reporter. 
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plications and premiums to the defendant company, and to receive 
from said company policies of insurance when issued, and deliver 
the same to the assured ; and I find said agent had no other or fur- 
ther powers, real or apparent. (3) I find that on the second day of 
February, 1880, plaintiff executed and delivered to said Easton, as 
agent as aforesaid, an application for insurance in the defendant 
company on certain property in Shenandoah, in the amount of $500, 
for a term of six months, and that Exhibit A, attached to plaintiff's 
petition, isa true copy of such application. (4) That as payment 
for the insurance contemplated by such application, plaintiff gave to 
said Easton as such agent, and said Easton received, two dollars in 
:roods and a promissory note for eight dollars ; and that Exhibit C, 
attached to plaintiff's petition, is a true copy of such note, and that 
said agent gave plaintiff the receipt, a copy of which is attached to 
plaintiff's petition as Exhibit B. (5) That said application, note, and 
receipt were filled up from printed forms by said agent, Easton, or 
some one acting for him. (6) Ido not find that said before-men- 
tioned papers, or any of them, were executed in fulfillment of any 
pre-existing contract between plaintiff and any agent or agents of 
the defendant. (7) That the property payment of two dollars was 
retained by said agent, Easton, and the application and note were 
by said agent forwarded to the defendant by mail, at Des Moines, 
Iowa, and that they were so forwarded by said agent before he had 
any knowledge of the loss hereinafter mentioned. (8) That on the 
night of February 3, 1880, the property mentioned and described in 
plaintiff's said application, was, without fault on the part of the 
plaintiff, totally destroyed by fire, and plaintiff thereby suffered a 
loss in excess of $500. (9) That on the morning of February 5, 
1880, plaintiff's said application and note were received by the de- 
fendant at Des Moines, Iowa, and on the same day said application 
was, by the secretary of defendant, marked as rejected, and returned 
with said note to said agent, Easton. (10) That the reason assigned 
by said secretary at the time for rejecting said application, was that 
the defendant already had all the insurance in that row where said 
property was situated, that it cared to carry ; and I find that such 
excuse was legitimate and proper, when measured by the rules of 
conservative and successful insurance ; but I also find that defend- 
ant had been in the habit of carrying as large amounts as they 
would have had in the row where plaintiff's property was situated in 
other and equally hazardous rows. (11) The evidence does not 
show that at the time of such rejection said secretary, or any of the 
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officers of defendant, had actual knowledge that the property de- 
scribed in the application had been destroyed by fire. (12) That 
shortly after the loss by fire defendant’s agent, Easton, offered to re- 
turn to plaintiff the said note and the payment of two dollars, but 
the same was refused by plaintiff. (13) That the insurance applied 
for was for six months only, being a short rate, and thatthe premium 
tendered was not an adequate compensation for carrying the risk ; 
but I also find that at the time of the rejection of the application no 
objection was made as to time or rate. (14) That no policy of in- 
surance was ever issued on plaintiff's said application by defendant. 
(15) That no proof of loss was forwarded to the defendant by plaint- 
iff within the time fixed in the policies issued by defendant. (16) 
That due proof of loss was subsequently made, to wit, January 1, 
1881, by plaintiff and forwarded to defendant, and payment abso- 
lutely and unconditionally refused by defendant, on the ground of 
an entire absence of legal liability on its part.” Upon these findings 
the referee recommended judgment against plaintiff for costs, which 
was rendered by the court. The plaintiff appeals. 


W. P. Ferauson, for Appellant. 
Hersurn & ToumMeEtt, James McCanz, and J. B. Jounson, fur Appellee. 


Day, C. J. 

1. The plaintiff insists that the application, note, and receipt set 
forth in the petition, constituted a valid and binding contract of in- 
surance, pending the issuance of a policy, or until thesame had been 
acted upon by the company. The referee has found that Easton was 
the agent of defendant, with authority to take applications for in- 
surance, and receive and receipt for premiums, and forward applica- 
tions and premiums, and receive from the company policies of in- 
surance when issued and deliver them to the assured, and that he 
had no other or further powers, real or apparent. The evidence 
abundantly sustains this finding of the referee. Such an agent, has 
no authority to bind the company by a contract of insurance. Such 
a contract would be beyond the scope of his powers. Dickinson Co. 
vs. Miss. Valley Ins. Co., 41 Iowa, 286 ; Critchett vs. American Ins. 
Co., 53 Iowa, 404; [S. C., 5 N. W. Rep., 543;] Ayers vs. Hartford 
Fire Ins. Co., 17 Iowa, 176 ; Ayers vs. Home Ins. Co., 21 Iowa, 
185 ; Morse vs. St. Paul F. & M. Ins. Co., 5 Ins. Law J., 409; Secur- 
ity Ins. Co. vs. Fay, 22 Mich., 467 ; Reynolds vs. Continental Ins. 
Co., 36 Mich., 131. 
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It is clear to our minds that the application, note, and receipt do 
not constitute a contract of insurance, and that they were not so un- 
derstood or intended by the plaintiff or the defendant’s agent. It is 
evident that the application was understood and intended merely as 
an application for insurance, to be perfected by the issuance of a 
policy by the company if the application should be accepted. This 
is apparent from the application itself. It states : “Application is 
made by J. B. Armstrong for insurance against loss or damage by 
fire by the State Insurance Company ;” and further, “the under- 
signed applicant for the proposed insurance hereby covenants and 
agrees to accept of the policy issued upon the application and sur 
vey, if in accordance therewith.” The receipt is in the following form: 
“ Received of J. B. Armstrong an application for insurance against 
loss or damage by fire or lightning by the State Insurance Company, 
of Des Moines, Iowa, for the sum of $500, for six months, on prop- 
erty mentioned in his application ; and he has paid in cash $2, and 
given a note for $8, payable May 1, 1880.” Attached to this receipt 
is the following: “The company will not recognize any under- 
standing between yourself and the agent about your insurance that 
is not fully stated in your application over your own signature.” 
The note is simply an ordinary note for eight dollars, with a stipu- 
lation that if not paid at maturity “said policy shall then cease and 
determine, and be null and void.” To treat these papers as a con- 
tract of insurance would clearly, it seems to us, be to give them an 
effect never intended nor contemplated by the parties. The case, 
we think, falls fully within the principle of Walker vs. Farmers’ Ins. 
Co., 51 Iowa, 679 ; [S. C., 2 N.-W. Rep., 583.] 

2. The plaintiff offered in evidence an advertising card of the de- 
fendant, furnished Easton as a part of his agency supplies, and 
upon which his name was printed as agent. The defendant objected 
to this evidence on the ground of immateriality, in that the fact of 
Easton’s having a soliciting agency being admitted, this card does 
not tend to explain it. The objection was sustained, and of this rul- 
ing the plaintiff complains. The rejection of this evidence worked 
the plaintiff no injury. The evidence would have been of no avail, 
unless it would establish the fact that Easton had power to bind the 
company by a contract of insurance. It is clear to us that it could 
not have that effect. 

3. The plaintiff offered to prove that all mercantile policies issued 
by defendant on applications sent by N. B. Easton, as company’s 
agent, contained this clause : “ But the same shall not be valid until 
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countersigned by the authorized agent at Shenandoah, Iowa.” Also 
the following : “ Countersigned at Shenandoah, Iowa, the day 
of -— month, of year 1879. N. B. Easton, agent ;” that a large 
number of such policies had been issued by the company on applica- 
tions sent by N. B. Easton, agent. This evidence was objected to as 
incompetent and immaterial, not tending to show the character of the 
agent. Upon the statement of plaintiff's counsel that he desired by 
said testimony to show the authority of the agent to bind the defend- 
ant from the time of making the application, the objection was sus- 
tained, and the evidence was excluded. The plaintiff complains of 
this action. In this ruling there was no error. The evidence shows 
that Easton was not supplied with policies, and that he has no power 
to issue them. The fact that he was required to countersign pol- 
icies issued by the company would not confer upon him any power 
to bind the company to a contract of insurance before any policy 
was issued. 

4, It is claimed that the second conclusion of law of the referee, 
that the application of plaintiff was not arbitrarily rejected by the 
defendant, is not supported by the evidence. The evidence shows 
that the application was rejected by the defendant on the fifth day 


of February, before it had any notice of the loss, because it already 
had more insurance in the row than it could carry. There is noth- 
ing at all in the case to show that the company did not act in good 
faith. If it considered the risk an undesirable one, it had a clear 
legal right to reject it. 

The record discloses no error. 

4 firmed. 





SUPREME COURT OF IOWA. 


Appeals from Worth Circuit Court. 


FULLER er at. 


v8. 


PHGENIX INS. CO. 
SAME 
v8. 
SPRINGFIELD FIRE & MARINE INS. CO.* 


The policy insured A. on a building occupied as an agricultural-implement 
warehouse, and on certain implements and other contents enumerated, 
‘Cand such other articles mally kept in a retail stock of agricultural im- 
plements and stored therein.” It provided that if the interest of the in- 
sured were not truly stated therein it should be void ; also, if the interest 
of the insured be other than that of unconditional owner it must be so 
stated ; also, that nothing less than a specific agreement indorsed upon the 
policy should be a waiver of its terms. 

Held, that the policy could not be extended to cover other property in the 
warehouse not belonging to the insured, even though the latter had an in- 
surable interest in such property. 


*Opinion filed June 14, 1883. 


These actions are founded upon policies of insurance against loss 
by fire. The policies are alike in all material respects, and the cases 
present the same questions, and were submitted upon the same ar- 
guments, with the agreement that the decision in this court of one 
case shall determine the other. The petitions claimed to recover 
under the policies for the loss by fire of certain personal property 
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owned by the plaintiffs. There were demurrers to the petitions, 
which were sustained. Plaintiffs appeal. The facts appear in the 
opinion. 


L. 8. Burtzr and J. D. Gurner, for Appellants. 
BrytHe & Margery and Scuermernorn & WHEELER, for Appellees. 


Rorsrock, J. 

1. For convenience of statement in the discussion of the questions 
involved, the two cases will be considered as one. The petition states, 
in substance, that one Ashem owned or controlled a warehouse in 
which he was employed in the business of handling, storing and 
selling agricultural implements on commission for the plaintiffs, and 
that he also had certain agricultural implements of his own in the 
said warehouse, and that by virtue of a contract with the plaintiffs, 
Ashem was to have the goods belonging to the plaintiffs insured, and 
in pursuance of said contract Ashem applied to the duly-authorized 
agent of the defendant for insurance upon the goods of the plaintiffs, 
as well as upon the goods owned by him in his own right ; that de- 
fendant, by its agent, had full knowledge of the agreement between 
plaintiffs and Ashem that the goods should be insured by the latter ; 
and that the defendant, by its agent, orally agreed that it would be- 
come the insurer to Ashem for the benefit of the plaintiffs on the 
goods and property belonging to the plaintiffs as aforesaid, as well as 
upon the goods owned by Ashem in his own right, and that the pol- 
icy of insurance issued by the defendant was executed and delivered 
in pursuance of such understanding and agreement. 

It is stated in the policy that the defendant insures “L. W. Ashem, 
of Northwood, Iowa, against loss or damage by fire, to the amount 
of $1,500, as follows: $600 on two and one half story, frame, shingle- 
roof building, occupied by the assured as an agricultural-implement 
warehouse and office, situated on south side of Main Street, North- 
wood, Iowa ; $700 on agricultural implements, consisting of harvest- 
ers, mowers, sulky rakes, plows, machinery extras, binding-wire, 
pumps, and such other articles usually kept in a retail stock of agri- 
cultural implements, and stored therein ; $50 on two horses (being 
$25 on each) in basement of said building ; $125 on top buggy, open 
buggy, and harness therein ; $25 on office furniture—including fire- 
proof safe—therein. The plaintiffs are not named in the policy, 
either as beneficiaries, or as owners of the property, or otherwise. 
The policy, among other provisions, contains the following : “If the 
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interest of the insured in the property—whether as owner, trustee, 
consignee, factor, agent, mortgagee, lessee,or otherwise—be not truly 
stated in this policy, * * * the policy shall be void.” And it is 
further provided in the policy that “if the interest of the assured in 
the property be any other than the entire, unconditional, and sole 
ownership of the property, for the use and benefit of the assured, or 
if the building insured stand upon leased ground, it must be so rep- 
resented to the company, and so expressed in the written part of this 
policy ; otherwise the policy shall be void.” And there is this further 
provision in the policy: “The use of general terms—or anything 
less than a distinct, specific agreement, c’early expressed and in- 
dorsed on this policy—shall not be construed as a waiver of any 
printed or written condition or restrictive term.” 

After the property in the warehouse was destroyed by fire, the de- 
fendant paid Ashem for that part owned by him, and upon a refusal 
to pay for the loss sustained by plaintiffs in the destruction of their 
property, this action was brought. It is contended by counsel for 
appellants that Ashem had an insurable interest in the property of 
the plaintiffs. This proposition may be conceded for the purposes of 
this case. We do not think it is material whether he had an insur- 
able interest or not, because the fact remains that according to the 
terms of this policy he insured no property but his own ; and, in 
order to include the property of the plaintiffs in the policy, it is nec- 
essary to show that it was included, either by proof of a waiver of 
the conditions of the policy, or by proof that a different contract was 
actually made than that which is expressed in the policy. There 
are many adjudged cases which hold that certain conditions of a 
policy of insurance may be waived by parol. These cases include 
such provisions as the time of the payment of premiums, the pro- 
duction of proofs of loss, the breach of any condition in the policy 
as against the increase of risk, or the keeping of hazardous goods or 
the like. See cases cited in Wood, Ins., 832. In this court it has 
been held that an increase of risk may be waived by an agent by 
parol. Viele vs. Germania Ins. Co., 26 Iowa, 9. That the time for 
the payment of the premium may be waived. Young vs. Hartford 
Ins. Co., 45 Iowa, 377. Other cases of waiver of conditions in poli- 
cies need not be stated. 

In the case at bar we are asked to goa step further than any 
case to which our attention has been called, and hold that the con- 
ditions of a policy as to the subject of the insurance—the property 
insured and the ownership thereof—may be waived by parol. In 





1883. | Fuller vs. Phoenix Ins. Co. 681 


other words, we are called upon to allow the plaintiffs to maintain an 
action upon a policy in which they are not named, and which by its 
very terms excludes all property except such as was owned by 
Ashem in his own right. 

The counsel cite the case of Shaw vs AXtna Ins. Co., 49 Mo., 578, 
as being strongly in point in their favor. In that case the plaintiffs 
shipped some ice to S. & R. to be sold on commission, and directed 
the latter to insure it. S. & R. took out a policy in their own names, 
without indicating the plaintiffs’ interest therein, and it was held 
that the plaintiffs could recover. In that case there was no question 
about the subject of insurance. There was no mingling of the prop- 
erty of the assured and that of another person, as in the case at bar. 

We are also cited to the case of Anson vs. Winneshiek Ins. Co., 
23 Iowa, 87. In that case, Jane Anson, deceased, owned certain real 
estate. She wasthe wife of Milo Anson, and the mother of the other 
plaintiffs. The agent of the company knew that Jane Anson was 
dead at the time the policy was issued, and told the plaintiff that the 
property would have to be insured in her name by plaintiff as her 
agent. It was held that the policy was not void, and that issuing the 
policy in the name of Jane Anson would not defeat a recovery by 
the plaintiffs, who were her heirs. Here again, no claim was made 
that the policy could be made to cover other property than that de- 
scribed in the policy. It was held that as the company by its agent 
advised that the policy be written in the name of a person who was 
dead, it should be estopped from setting up her death as a reason 
for avoiding the policy. 

In Webster vs. Manhattan Ins. Co., 59 Pa. St., 277, where a policy 
of insurance was issued to the plaintiff, one of two partners, upon 
property of the firm, and it appeared in proof that the agent of the 
company was informed that the property was owned by the partner- 
ship, it was held that the company was liable for the full value of the 
property. That was a case in which the ownership of the insured 
was a joint ownership in all the property. 

In Peoria Ins. Co. vs. Hall, 12 Mich., 202, a contrary rule was 
adopted. It seems to us that what is sought by the plaintiffs in this 
case is that they be allowed, under the guise of a waiver of the con- 
ditions of the policy, to not only make it cover other property than 
that described therein, but to make it apply to property owned by 
parties not named in the policy. This appears to us to bea plain 
violation of the rule that a written contract cannot be varied by any 
parol contemporaneous agreement. 
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2. It is further contended that this action can be maintained be- 
cause the policy actually covered and included the goods in question 
as being goods in store in the warehouse. The clause of the policy 
under which this claim is made is as follows : “ $700 on agricultural 
implements, consisting of harvesters, mowers, sulky rakes, plows, 
machinery extras, binding-wire, pumps, and such other articles usual- 
ly kept in a retail stock of agricultural implements, and stored there- 
in.” The words “stored therein,” which we have italicized, plainly 
refer to the warehouse and office mentioned in the preceding clause 
of the policy. The claim of counsel is that in store in the ware- 
house must be held to include goods deposited therein by others. 
But here, again, we are met by the positive provisions of the policy 
that goods held by any other right than that of absolute ownership 
are not covered ‘by the policy, unless specifically mentioned, and the 
claim that the words “stored therein ” describe property other than 
that owned by the plaintiff does not appear to us to be well founded. 
Taking the whole description of the property together, these words 
are évidently used for the purpose of fixing the location of the in- 
sured property, and they mean the same as if the words “ kept there- 
in” had been employed instead of “stored therein.” 

We think the demurrer to the petition was correctly sustained. 
Affirmed. 





Barber vs. Conn. Mut. Life Ins. Co. 


UNITED STATES CIRCUIT COURT. 


NORTHERN DISTRICT OF NEW YORK. 


BARBER 
vs. 


CONN. MUTUAL LIFE INS. CO.* 


The good-will of an established business is a common subject of contract, al- 
though it is nothing but the chance of being able to keep the business 
which has been established, yet the rights of a purchaser of such good-will 
will be enforced in equity and recognized at law as effectual between the 
parties to the contract. 


Where the general agents of an insurance company, by their representations, 
induced complainant to invest money in the purchase of the good-will of a 
special insurance agency ; if without right he was deprived of an opportu- 
nity of transferring his interest to another, he is entitled to compensation 
to the extent of his loss. 

The general agents of a foreign insurance company in a State other than the 
State of its creation, having authority to solicit applications for insurance 
and collect the premiums therefor, and authorized to appoint local agents 
and pay them reasonable commissions, and obligated to bear all the ex- 
penses of the business within their territory, cannot bind the company by 
their conduct or representations respecting the purchase of the good-will of 
@ local agency. 

A contract which would create the relation of vendor and purchaser between 
an insurance company and a third party, and as such outside the ordinary 
and customary contracts, which are within the implied authority of the 
general agents of the company, is not binding on the company. 


Sepewick, Ames & Kina, for Complainant. 
Pratt, Brown & Ganrietp, for Defendant. 


Wanuace, J. 
The proofs establish, in substance, the theory of the bill that the 
complainant purchased the good-will of Marvin and of Carr, in their 
* From Central L. J. 





684 Report of Decisions. [Sept., 


business as local agents for the defendant, upon the faith of the as- 
surances of Peck & Hillman, the general agents of the defendant in 
this State. These representations were to the effect that it had been 
their uniform practice, while having charge of the local agencies 
within their territory, to permit their sub-agents, when desiring to 
relinquish their agencies, to sell the good-will of the agency business 
to some acceptable successor, and that the right of the local agents 
to make such transfers was always recognized and protected by the 
general agents, and that complainant might rely upon this privilege 
when he wanted to relinquish his agency. The value of this right is 
apparent, in view of the peculiar character of the interest of the lo- 
cal agents in the business of their agencies. They were not appoint- 
ed for any definite period of time, they received no salary, and their 
only compensation was by commissions upon premiums collected by 
them while they continued to act as such local agents. They were 
expected to solicit insurance upon lives for a commission upon the 
original premiums, and the renewal premiums which might be paid 
during the continuance of their employment. In view of this uncer- 
tain tenure, and, doubtless, in order to stimulate them to make their 
agencies valuable, the custom of permitting them to dispose of the 
good-will of their agencies had been sanctioned by the general agents. 
Purchasers could be found who would be willing to pay a large con- 
sideration for the interest in an established agency business, which 
was producing a revenue from the commissions to accrue upon the 
renewal premiums paid in from year to year by those who had in- 
sured with the agency. The agents’ privilege of finding such a pur- 
chaser, and the assurance that the general agents would co-operate 
in making this a practical and valuable possibility, was a substantial 
incident of the relation between the sub-agent and the general agent. 

Notwithstanding the precarious value of such a right, there seems 
to be no good reason why it should not be recognized and protected 
by the law. The good-will of an established business which is a 
common subject of contract, is nothing but the chance of being able 
to keep the business which has been established. The sale of a mere 
chance, which vests in the purchaser nothing but the possibility that 
a preference which has been usually extended to those whose rights 
he acquires will be extended to him, has been enforced in equity, 
and recognized at law as effectual between the parties to the con- 
tract. Phyfe vs. Wardell, 5 Paige, 268; Armour vs. Alexander, 10 
Paige, 571 ; Hathaway vs. Bennet, 10 N. Y., 108. 

The complainant, having been induced by the representations of 
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Peck & Hillman to invest several thousand dollars in the purchase of 
this property interest, acquired as against them what he purchised, 
and if without right he was deprived of an opportunity of transfer- 
ring his interest to another, he is entitled to compensation to the ex- 
tent of his loss. 

It has been objected, however, that the complainant’s remedy is at 
law, and as there is no relief to which he is entitled, except a recov- 
ery of damages, the objection seems unanswerable. He cannot find 
his right to resort to equity upon the ground of fraud or trust. His 
case must rest upon the plain theory of the violation of a contract. 
There are allegations in the bill that he was deprived of vouchers re- 
lating to his agency business, by the false representation of the gen- 
eral agents. These vouchers were the property of the defendant. 
The complainant does not assert that he had any lien upon them. 

There are no difficulties in the way of establishirg his damages at 
law which would not be encountered in equity. Doubtless it would 
be difficult in either jurisdiction to determine the just measure of his 
compensation, but his recovery would depend upon the same rule of 
damages in both. 

There is another ground upon which the complainant must fail, 
and that is because he has selected the wrong party as defendant. 
Peck & Hillman had no authority to bind the defendant by their con- 
duct or representations respecting the purchase by the complainant 
of the good-will of his predecessors. They were the agents of the 
defendant for this State, to solicit applications for insurance, and 
collect the premium paid by persons insuring in their territory. 
They were authorized to appoint sub-agents and pay them reason- 
able commissions, and were obligated to bear all the expenses of 
soliciting insurance and collecting premiums within their territory, 
including the commissions and expenses of the sub-agents. Al- 
though they were termed general agents, the complainant had no 
right to assume that they possessed unlimited authority, and could 
bind their principal in a transaction so far outside the scope of 
the usual powers of agents of their description. The State agents 
of insurance companies ordinarily exercise limited powers, although 
they represent their principal throughout an extensive territory. It 
is stated in May on Ins., sec. 125, that their powers differ from those 
of local agents principally in their geographical extent, except that 
they may, generally, appoint local or sub-agents, which local agents 
cannot. They have a wider field of action than local agents, and are 
expected to exercise a supervisory authority over them. 
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It may, for present purposes, be assumed that the defendant would 
be responsible for the contracts made by Peck & Hillman respecting 
the compensation to be paid to the sub-agents they were authorized 
to appoint, but it would not be responsible for a contract made by 
them giving an extraordinary compensation to asub-agent. The 
limitation upon the implied powers of such agents to charge their 
principals is well illustrated by the case of Anchor Life Ins. Co. vs. 
Pease, 44 How., 385, where it was held that the general agents of a 
life insurance company had no implied authority to make an agree- 
ment with a physician employed by them in examining applicants 
for insurance, whereby the company were obligated to accept his 
services in payment of the premium on a policy issued to him by the 
company. The contract to which it is sought to hold the defendants 
is one which would create the relation of vendor and purchaser be- 
tween the company and the complainant, and, as such, is quite out- 
side the ordinary and customary contracts which are within the im- 
plied authority of such agents to make. 

Furthermore, the proofs show that Peck & Hillman did not as- 
sume to speak for the insurance company in the negotiations respect- 
ing the purchase by complainant. The representations made by 
Hillman were concerning the course which Peck & Hillman had 
adopted in the past, and would adhere to in the future, respecting 
the transfer by their sub-agents of the good-will of their agencies, 
and related solely to their personal conduct and intentions. The 
case is destitute of evidence to show that complainant ever had any 
reason to suppose that he was dealing with the defendants in the pur- 
chase of the agency business. 

The theory that the complainant was justifiably removed as local 
agent, for dereliction of duty, has not been considered, because it 
has not been deemed necessary to the decision of the controversy. 
Whether there was any misconduct on the part of the complainant, 
and, if so, whether the right to terminate his agency would relieve 
Peck & Hillman of liability for refusing to permit him to transfer the 
good-will of his agency business, are questions which ought not to 
be determined unnecessarily. 

The bill is dismissed. 





1883. ] Oakes ve. Manufacturers’ F. & M. Ins. Co. 687 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


January Law Term, 1883. 


CHARLES T. OAKES 
vs. 


MANUFACTURERS F. & M. INS. CO.* 


The property was conveyed by the insured through a third person to his 
wife. The insured offered to prove that he went to the company’s office at 
the time and notified it of the alienation and of a mortgage, and the com- 
pany orally agreed to cure the defect, and to that end indorsed a consent 
on the policy that the loss should be payable to the mortgagee. 


Held, That the company might elect to continue the insurance despite the 
alienation, and the evidence was admissible to show a waiver of the 
alienation. 


* Decision rendered{June 27, 1883. 


Homes, J. 

This is an action upon a policy of insurance conditioned to be 
void if the property should be conveyed in whole or in part. The 
plaintiff subsequently conveyed through a third person to his wife, 
and the answer sets up the conveyance as a breach of the condition. 
It has already been decided that the condition was broken by the 
conveyance. 131 Mass., 164. But at a second trial the plaintiff of- 
fered to prove that he went to the office of the defendant company 
and orally notified it of the conveyance and of a mortgage which was 
made before the policy and was still outstanding, and requested the 
defendant to cure the defect in the policy caused by the conveyance, 
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and handed the policy to the defendant for that purpose ; and that 
at that time and upon said request the defendant made the following 
indorsement on the policy :— 


* Boston, August 29,1877. Pay the within insurance of sixteen 
hundred dollars, on house, in case of loss, to the Andover Savings 
Bank. Chas. T. Oakes. Assented to August 30, 1877. Jas. J. 
Goodrich, Secretary.” 


That said policy was then re-delivered by the defendant to the 
plaintiff, and no return of premium or any portion thereof was made. 
The court excluded the evidence and directed a verdict for the de- 
fendant. 

The plaintiff's insurable interest is admitted, and the defendant 
supports this ruling and direction on the single ground that the 
plaintiffs offer was an attempt to modify and enlarge the effect of 
the written indorsement by evidence of contemporaneous oral deal- 
ings, and to import into it, or establish alongside of it, a larger scope 
or transaction than can be gathered from its words. No other ques- 
tion is raised. 

In the opinion of the court the evidence was admissible. To be- 
gin at a little distance from the ground of the chief contention, the 
highest authorities have declared that the condition against aliena- 
tion does not take away the defendant’s power to waive a breach and 
continue the insurance in force, and that a new consideration is not 
necessary for this purpose. Titus vs. Glens Falls Ins. Co., 81 N. Y., 
410, 419 ; Wheeler vs. Watertown Ins. Co., 131 Mass., 1, 8; Insur- 
ance Co. vs. Norton, 96 U.S., 234. A condition subsequent can 
rarely be meant to deprive the party, fur whose benefit it is inserted, 
of his choice in this respect. Hence a contract which is subject to 
such a condition, is usually construed to provide by its own terms 
that it shall remain in force after a breach, unless by some overt act 
the contractor shall manifest his election to avoid it, or if by some 
overt act he shall manifest his election to affirm it, as the case may 
be. It follows that if he elects to remain bound, he remains so by 
force of the original contract and on the original consideration. It 
might be said that this reasoning applies to a condition subsequent, 
strictly so called, which goes to the whole contract, and which, if in- 
sisted on, avoids it ab initio, but that the proviso in this case only 
limits the scope of the promise and the extent of the risk assumed. 
And then it might be argued further that the scope of a promise can- 
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not be enlarged without a new consideration. The answer is that, 
even taking it that way, by the same settled construction that reads 
“void ” as “ voidable,” the limitation of the promise is itself condi- 
tional, and that the original promise is to insure throughout the term 
in spite of an alienation in case the insurer manifests an election to 
keep the insurance on foot. 

Whether it be said that the contract remains subject to affirmance 
after an alienation, or that the promise is alternative to insure up 
to or beyond that event at the election of the promisor, all that is 
necessary to impose the greater burden on the insurer is an overt 
act directed towards the insured and manifesting an election to as- 
sume that burden. And it is enough that the act implies that the 
insurance is to continue although its immediate purpose is some fur- 
ther result. 

Thus where, as here, the thing set up as manifesting the election 
is a writing, the election need not be expressed in the words used. 
The writing may contain no reference to the breach of condition, 
yet the undertaking which it does set forth carries with it as the 
necessary premise that the insurer was content to remain bound as 
certainly as if he had written out that such was his intention. Of 
course, however, if the act thus relied on as an indirect election be 
shown to have been done in ignorance of the breach of condition, it 
will not continue the insurance unless in the exceptional case ‘where 
the insurer has acted with indifference to what the facts might be, 
and has assumed to act with equal effect however they might turnout 
Parol evidence is therefore admissible to show that the insurer 
knew of the breach at the time of the act relied on. 

The application of the foregoing principles to this case is obvi- 
ous. The defendant had the power to continue the insurance if it 
chose. When at the request of the plaintiff it indorsed upon the 
policy its consent to pay the insurance, in case of loss, to the 
mortgagee, it did an act which necessarily assumed that the con- 
tract remained in force. For by such an indorsement it necessarily 
admitted and affirmed that in case of loss money would be due 
and payable to some one under the contract. Such an affirmation 
was an overt act of election to continue the insurance, provided 
that the act was done with knowledge that the condition had been 
broken. But this indirect effect of the indorsement as an act of 
election, depended upon the defendant’s having such knowledge, 
Hence, evidence that the conveyance had been communicated to 
the company was most material, not as tending to enlarge the writ- 
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ing or add a further agreement, but as showing that the condition 
attached by the law to the operation of the indorsement as an act 
of election had been satisfied. 

Barrett vs. Union Ins. Co., 7 Cush., 175, was cited in behalf of the 
defendant. In that case a policy was issued by a mutual company 
subject to a by-law which formed part of the contract, to the ef- 
fect that all policies upon property previously issued should be 
void unless said previous insurance was mentioned in the policy at 
the time it was issued. There was previous insurance not men- 
tioned in the policy, and it was rightly held that, in an action on 
the policy, parol evidence was inadmissible to show that this had 
been made known to the company and assented to by them. The 
evidence would have directly contradicted the written instrument 
declared on. The policy, in effect, stipulated that its delivery 
should not make a contract if there was previous insurance not 
mentioned ; the evidence went to show that delivering the policy 
made a contract notwithstanding such insurance, or in other words 
that the condition precedent was not insisted on at the very moment 
when, by the words of the policy, it was insisted on. The other cases 
cited do not require special notice. 

To avoid misapprehension it may be well to add, that this case is 
not affected by the clause providing that the policy may continue 
for the benefit of the purchaser, if the company consents, etc. 
The plaintiff claimed in his own name under the contract made 
with him, which he made voidable by his act, but which he says 
he can prove the company elected to affirm. The power of the 
company to elect in favor of the contract is not dependent upon 
any printed clause, but is given to it as legally incident to a con- 
dition subsequent. 

Exceptions sustained. 





Scheiderer vs. Travelers’ Ins. Co. 


SUPREME COUR OF WISCONSIN. 


Appeal from County Court, Milwaukee County. 


SCHEIDERER 
vs. 


TRAVELERS’ INS. CO.* 


The complaint alleged that the plaintiff fell asleep from weariness and the 
motion of the cars, and when it was quite dark ‘‘and while he was in a 
dazed and unconscious condition of mind, and not knowing or realizing what 
he was doing, involuntarily arose from his seat and walked unconsciously 
to the platform of said car, and, without fault on his part, fell therefrom to 
the ground,” and was thereby injured. 


Held, That this complaint sufficiently negatived design or voluntary expo- 
sure to unnecessary danger which would have avoided an accident. 
policy. 

Where the payment of the loss was not dependent upon the performance of the- 
condition in the policy requiring immediate notice as an act which ren- 
dered it due to plaintiff, the facts showing its performance need not bo 
stated, but it may be stated generally that the plaintiff has duly performed 
all the conditions on his part. 


Cuartes M. Rice, for Appellant. 
Marxuam & Noyes, for Responden’. 


Orrtor, J.. 

This action is brought on two policies of accident insurance, for: 
the recovery of indemnity for loss of time on account of disability 
occasioned by personal injury. The conditions upon which both 
policies are avoided, necessary to be considered, are bodily intirmi- 
ties or disease self-inflicted injuries, intoxication, design of the in- 
sured or others, and not accident, and standing or riding on platforms 
of cars. The condition in the policy first set out in the complaint, ad- 
“*Opinion fled May 91,188. = 
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ditional to these, and material, is “ voluntary exposure to unneces- 
sary danger.” These conditions relate to the cause of the injury. 
The conditions which affect the liability of the company after the 
injury, material to the present inquiry, are, in the first policy, “Im- 
mediate notice in writing shall be given, addressed to the secretary 
of this company, at Hartford, Conn.,” etc., and “ affirmative proof, 
(of the particulars of the accident and injury), and of the dura- 
tion of the total disability, shall be furnished to the company within 
seven months from the happening of such accident ;” and in the 
second policy are, “Immediate notice shall be given in writing to 
the company, at Hartford, stating full name, occupation, and ad- 
dress cf the insured, with full particulars of the accident or in- 
jury, of which direct and affirmative proof shall be furnished 
within seven months from the happening of the accident.” 

The complaint charges in respect to the accident substantially that 
the plaintiff fell asleep from weariness and the motion of the cars, 
and when it was quite dark, ‘“‘and while he was ina dazed and un- 
conscious condition of mind, and not knowing or realizing what he 
was doing, involuntarily arose from his seat and walked uncon- 
sciously to the platform of said car, and, without fault on his part, fell 
therefrom to the ground,” and was thereby injured. In respect to 
the conditions subsequent to the injury, the complaint alleges in 
the first count, “that the plaintiff has, in every respect and partic- 
ular, fulfilled his part of said contract of insurance, and promptly, 
at the expiration of said six months from the date of his said in- 
jury, caused to be served due proofs of said accident and disability 
upon defendant ;” and in the second count, “that the plaintiff has 
in all respects complied with the terms and conditions of said con- 
tract or ticket upon his part to be performed, and promptly, at 
the expiration of said 26 weeks from the date of his said injury, 
caused to be served upon the defendant’s agent, at the city of Mil- 
waukee, due proofs of said accident and disability.” The demurrer 
to the complaint was sustained, presumably on the ground that it 
did not state a cause of action. 

This is peculiarly a case of construction—VFirst, of the allegations 
of the complaint relating to the causes of the injury ; second, of the 
conditions of the policies ; and third, of the statute fixing the rule of 
pleading performance of conditions. The questions of law relating 
to these matters of construction, or the liability of the company, are 
plain ahd simple, and will admit of no argument, or require the cita- 
tion of authorities. 
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It is not necessary to wander away and get lost in “that wilder- 
ness more dark than groves of fir on Huron’s shore,” the wilderness 
of mind, to ascertain the precise condition of the mind of the plaint- 
iff as stated in the complaint when the accident occurred, and it is 
useless to speculate as to the remote causes of that condition,— 
whether drunkenness, utter prostration, somnambulism, brain disease, 
or derangement of the faculties,—beyond, aside, or in contradiction 
of what is stated in the complaint. The allegations of the com- 
plaint must be taken as true on demurrer, and it must be accepted 
as true that while he was ina dazed and unconscious condition of 
mind, and not knowing or realizing what he was doing, the plaintiff 
involuntarily arose from his seat and walked unconsciously to the 
platform of said car, and, without fault on his part, fell therefrom to 
the ground. All this occurred while he was unconscious, and invol- 
untarily, without knowing or realizing what he was doing. These 
are the strongest words that could be used to negative self-inflic- 
tion, design, or voluntary exposure, which are the only conditions 
material to this case which exempt the company from liability. In 
respect to the cause of this mental condition of the plaintiff, it must 
also be accepted as true that he went to sleep from weariness and 
the motion of the cars, and never awoke to consciousness or volition 
until the injury had happened. From these allegations it is evident 
that the plaintiff was as irresponsible for his actions and conduct as 
a human being could be from any possible cause, avd that is suffi- 
cient. The condition in the first policy, requiring proofs to be fur- 
nished to the company, clearly does not require such proofs to be 
sent to the home office at Hartford, and the probability is therefore 
strong that it was not so intended by the similar condition in the 
second policy. 

But it is contended by the learned counsel of the respondent that 
such a requirement as to the immediate notice is continued and 
made to qualify the last clause of the condition as to the proofs. 
This is not the natural reading or meaning of this clause. Such a 
requirement as to the proofs is not expressed, and I know of no rule 
of grammar, rhetoric, or law by which it is to be understood or in- 
ferred. If the company intended to require the proofs to be sent to 
Hartford, Connecticut, it could have so provided in express terms. 
' The policy requires the notice to be given to the company at that 
or any other particular place. This is reasonable ; for the officers or 
agents of the company nearest the place of the accident could exam- 
ine the case and ascertain the facts with much more facility than the 
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officers at the main office in a distant State ; and if they were so fur- 
nished they would probably have to be sent back for investigation to 
those represeuting the company nearer at hand. The allegations as 
to the proofs are clearly sufficient to show a compliance with this 
condition in both policies, and to show that the money is due and 
liable to be sued for. As to the condition requiring immediate no- 
. tice to the company, as the payment of the loss is not dependent 
upon its performance, as an act which renders it due to the plaintiff, 
it falls within the statute (section 2674) ; and the facts showing its 
performance need not be stated, but it may be stated generally “ that 
the plaintiff has duly performed all the conditions on his part.” 
This general allegation is made in the complaint in both courts. 

As to the condition of the plaintiff's mind at the time of the injury, 
as alleged in the complaint, it may be proper to quote the language 
of Chief Justice Dixon in Pierce vs. Travelers’ Ins. Co., 34 Wis., 389. 
This was a life policy, and death had ensued, which the defendant al- 
leged was caused by suicide. “As by any voluntary act of his, the 
natural, ordinary, and direct tendency or effect of which would be 
to produce his death (injury), and which act he had at the time suf- 
ficient mental capacity to comprehend, and to foresee and estimate its 
physical consequences, such self-destruction was death by his own 
hand.” And again : “The condition here relieves the company from 
liability only when the self-destruction was intentional, or committed 
by a party who was conscious of the nature of the act he was com- 
mitting, or about to commit, and conscious of its direct and immedi- 
ate consequences,” etc. 

The case of Carberry vs. German Ins. Co., 51 Wis., 605, [S. C., 8 
N. W. Rep., 406,] cited by the learned counsel of the respondent 
to show that a general averment of a compliance with a condition 
is not sufficient, is authority only that when the money becomes 
due only in a certain time after a condition is performed, then it is 
necessary to aver not only its performance, but the time of its per- 
formance, in order to show a right of action. This case is applicable 
to the condition of furnishing proofs, but not of giving the notice 
required by the policies. 

The order of the county court is reversed, and the cause remanded 
for further proceedings according to law. 





1883. ] Rowswell vs, Equitable Aid Union. 


UNITED STATES CIRCUIT COURT 


NORTHERN DISTRICT or NEW YORKJ 


HARRIETTE ROWSWELL 


vs. 


THE EQUITABLE AID unton.) 


It was claimed that the sum required to be paid within thirty days of the ap- 
plication was unpaid. A benefit certificate reciting that the insured was 
@ member in good standing wasissued thirty-two days after the application, 
and two subsequent assessménts were levied. 


Held, that any default in the payment was waived. 


A rale of the association provided that no member could be assessed for a death 
occurring prior to the date of his benefit certificate. 


Held, that the rule could not be evaded by assessing to replenish the treasury 
after payment of such prior death claim. Such assessment was void. 


Motion for New Trial. 


Anstey Witcox, for Plaintiff. 
Bensamin H. Wittiams and W. H. Tennant, for Defendant. 


Coxz, D. J. 
This action is brought upon a benefit certificate issued by the de- 
fendant. It was tried at the June Term, and resulted in a verdict 
for the plaintiff. The defendant now moves for a new trial. But 
two questions of importance are involved :— 
1. The assured neglected to pay the sum of $1.30 required to be 
paid within 30 days after the presentation of his application. The 
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application was dated April 10, 1880. It doubtless was presented to 
the subordinate union on that day. First, because, in the absence 
of proof to the contrary, the presumption is that it was presented 
on the day it bears date; and, second, for the reason that on that 
day, April 10th, the medical examiner, Dr. Wage, who was also Pres- 
ident of the Local Union, examined and certified the risk, and in- 
dorsed kis allowance on the application. The provisions of the con- 
stitution, by-laws and application make the subordinate uuion the 
accredited agent of the defendant to receive payments and to make 
the contract for insurance. The benefit certificate was delivered to 
the assured by the authorized officers of the defendant on or after 
May 12, 1880—32 days or more from the date and presentation of 
the application. The certificate, then, was issued with full knowl- 
edge of the default. When an act of commission or omission is of 
such a character as to preclude the idea of ignorance, knowledge 
must be presumed. It is difficult to perceive how the defendant or 
its authorized agent could have supposed the amount paid, when 
neither had received it, and their own books showed that it was not 
paid. Yet the certificate is issued, reciting, inter alia, that the as- 
sured “is a beneficiary member of Pioneer Union No. 46, E. A. U., 
in good standing.” Subsequently he was recognized asa member 
by two assessments being levied upon him. 

These acts waived the default. Having formally and deliberately 
declared the assured to be a member in good standing, and having 
twice demanded his money as such member, it is too late after his 
death to assert the contrary. Carried to its logical conclusion, the 
doctrine contended for would enable the defendant to nullify a certif- 
icate after it had for years recognized the holder as a member, and 
assessed him as such. It is unreasonable to argue that the assured 
could be a member for the purpose of making contributions to others, 
but not a member when advantage to him or his beneficiary accrued 
-——a member not to receive, but only to give. The evidence fails to 
show any act on the part of the defendant, its officers, or agents, in- 
dicating that during his life they regarded the assured other than 
as a member in good standing, liable to the assessments, and there- 
fore entitled to the benefits incident tomembership. The defendant 
is concluded by its own acts. 

2. An assessment occasioned by the death of one Spoor was levied 
on the fifteenth day of May, 1880. The amount was not paid by the 
assured. It is argued that the non-payment relieves the defendant 
from liability. Plaintiff contends, on the contrary, that there was no 
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obligation to pay, and for the reason that Spoor died prior to the 
date of the benefit certificate. One of the defendant’s rules pro- 
vides that “no member shall be assessed for a death that occurred 
prior to the date of his benefit certificate.” 

Defendant seeks to evade the plain provision of this law by proof 
tending to show that the amount due to Spoor’s beneficiary was paid 
out of a fund in the home treasury, and that the assessment subse- 
quently made was not for the death of Spoor, but to replenish the 
treasury. In order to make the position tenable, the defendant is 
compelled to re-state the rule as follows : “ No member shall be as- 
sessed to pay a death,” etc. But is this view a correct one, even con- 
ceding for a moment the rectitude of the foregoing interpretation ? 
I cannot think so. Ifthe defendant, by the adoption of such a plan, 
could legally assess the assured, similar tactics generally employed 
would reduce the rule quoted to a mere nullity. Except in rare and 
exceptional circumstances it would never be necessary to assess to 
pay a death, eo nomine. 

When the assured joined the Union, it owed $3,000 to the benefi- 
ciary of Spoor. It was expressly stipulated that he (assured) should 
not be called upon to pay any part of that debt, except as he had al- 
ready paid in advance to the general fund, and he had a right to 
rely upon the agreement being faithfully, because for his own con- 
venience the defendant advanced the money, executed. It cannot be 
possible that the assessment immediately made was any the less for 
Spoor’s death. As it was unlawful to compel assured to contribute, 
the law did not permit the defendant by indirection to accomplish 
that result. If a construction can be placed upon the words quoted 
which gives them force and effect, it should be adopted, rather than 
one which renders them utterly meaningless and inoperative. 

But the defendant does not correctly construe the rule. The 
meaning of the language, “No member shall be assessed for a death,” 
etc., seems very plain. No member shall be assessed because of, or 
with respect to, or concerning, or by reason of a death which oc- 
curred prior to the date of his benefit certificate. No matter what 
the machinery used may be, no money shall be taken from him, di- 
rectly or indirectly, because of a death which occurred in the Union 
before he became a member of it. The language of the defendant’s 
admission with regard to Spoor, viz., “that the death which was the 
Occasion of the death assessment * * levied May 15, 1880, occurred 
prior to the date of the benefit certificate,” brings this case directly 
within the rule. No subtility of reasoning can successfully answer 
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the argument based upon the undisputed facts that the assessment 
was made because Spoor died, and that his death occurred prior to 
the date of the benefit certificate in this action. 

These conclusions have been reached after a careful examination 
of the elaborate briefs presented, and it is believed that the result 
attained must eventually be recognized as correct, and acquiesced in 
by an organization concerning which its projectors have declared : 
“Tt has been the leading aim, as it will be the crowning ambition, of 
the authors of the Equitable Aid Union to build it upon such a 
foundation of equity, liberality, and economy that perpetuity must 
necessarily be inseparable from it.” 

The motion is denied. 





Thurston vs. Ins. Co's. 


CIRCUIT COURT OF THE UNITED STATES. 
DISTRICT OF NEW HAMPSHIRE. 


May Term, 1883. 


CHARLES W. THURSTON 
vs. 
UNION INS. CO., of Pata. 
SAME 
vs. 
MERCHANTS’ INS. CO., of 


NEWARK. 


SAME 
vs. 
METROPOLE INS. CO. 
SAME 
v8. 
HOWARD INS. CO. 


The policies were on building occupied for stores and shoe factory, and pay- 
able to mortgagee. Three policies excepted store fixtures, a fourth excepted 
store or other fixtures, 

Held, That what constituted fixtures could not be tested by their removabilit 
as between mortgagor and mortgagee, since as between tenant and land- 
lord the former might have removed them. ‘The word fixtures must be in- 
terpreted according to its popular meaning. 

Held, That store fixtures mean _—- or furniture adapted to make a room a 
store, but does not here apply to factory fixtures. 

Held, That the term does not include partitions, doors, windows, boiler fix- 
tures, elevator machinery, steam-heating appliances, gas piping and speak- 
ing —e does include wooden tank, gas fixtures, shelving, counters 
and basins. 


Joun S. H. Fain, Josep F. Wicem, fur Plarntiff. 
Barcnetper & Favuixner, for Defendants. 
LoweEL., J. 


The plaintiff, who sues in behalf of a mortgagee, was owner of cer- 
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tain property described in the four policies as “ his three-story frame 
building and additions occupied for stores and shoe factory, situate 
on the north side of Third Street in Dover, N. H.” Possession was 
taken by the mortgagee, the Cocheco Savings Bank, November 34, 
1881, of which notice was given, and the companies agreed to pay to 
the bank in case of loss. The four policies were for $2,000 each, and 
there was a loss by fire December 28th, 1881, of which due notice 
and proof were furnished. The cases were, by agreement of the 
parties, sent to a referee to find the amount of injury and the char- 
acter of the property injured in detail. His report is very full, and 
states the damage in eighteen items. The dispute arises upon the 
construction of the policies. 

In each of the first three policies there is a printed clause, sub- 
stantially like that which I copy: “ Fences and other yard fixtures, 
sidewalks, store furniture and fixtures are not covered by insurance 
on the building, but must be separately and specifically insured.” 
The policy of the Howard Company, which I call the fourth, contains 
this sentence: “The insurance under this policy does not apply to 
or cover jewels, plate, watches, musical or scientific instruments 
(piano-fortes in dwellings excepted), ornaments, medals, patterns, 
printed music, engravings, paintings, picture frames, sculpture, casts 
models or curiosities, or friezes, or gilding on walls and ceilings, fences 
privies, or other yard fixtures, store or other furniture or fixtures, or 
plate glass in doors or windows (when plates are of nine feet square 
or more), unless each are separately and specifically mentioned, and 
then not exceeding the actual cost of the same.” 

The plaintiff bought the land in 1858, and made additions to the 
buildings, which is the meaning of the word “ additions” in the pol- 
icy. He fitted the buildings for stores and for a shoe factory, and 
occupied them himself for some years. I infer from the statement 
of the referee that some or all of the premises were occupied by 
tenants at the time of the fire. But this is immaterial. The question 
is, what are the “store fixtures” excluded from the contract under 
three policies, and the “store or other fixtures” excluded from the 
policy by the Howard Company ? 

If we could suppose a printed exception in a policy to be intended 
to adapt itself to the various relations of landlord and tenant, mort- 
gagor and mortgagee, heir and executor, so that fixtures refer to 
what may be removed in the particular case, all the disputed items 
in this case would be within the policies, because they are undoubt- 
edly irremovable as between the plaintiff and the mortgagee. Butif 
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these same things had been affixed by a tenant, there is no doubt 
that he might remove them during his term. Such a shifting con- 
struction would be unreasonable. We must look for a meaning of 
“ store fixtures ” which has a more general application. And I find 
it in the context and the popular meaning of the words. I hold it 
to mean, in this connection, store fittings or fixed furniture, which 
are peculiarly adapted to make a room a store rather than' some- 
thing else. Itis plain that “store fixtures” does not refer to the 
fixtures of the shoe factory, for the written part of the policies dis- 
tinguishes the stores from the factory, and so does the common use 
of the words. Store is the American word for shop or warehouse, 
and is never applied to a factory. See Whitemarsh vs. Conway F. 
Ins. Co., 16 Gray, 359. 

‘For the convenience of counsel I have numbered the items in a 
copy of the referee’s report which I place on file. And first I will 
say what items I find to be covered by all the policies. These are 
items 1 and 2, which were admitted by the defendant’s counsel to be 
within the contract ; they are the walls, roofs, floors, partitions, doors 
and windows, including the show windows, which last had not plate 
glass of the prohibited size. 11, Boiler fixtures in boiler room. The 
boiler cannot be removed without taking down part of the boiler 
house, and is used, among other things, to heat the building. 13, 
Elevator machinery, which in recent usage, is as much a part of the 
house as are the stairs. 14, Steam piping, radiators and iron tanks, 
which both from their mode of annexation and their use, which is 
equally applicable to a dwelling-house, a factory or a shop, are part 
of the building. 16, Gas piping, for similar reasons. 10, Speaking 
tube, for similar reasons. I exclude from all the policies, items 6, 
Wooden tank ; 17, Gas fixtures, which are chattels ; the former by 
its construction, the latter by usage. Also, as “store fixtures,” 3, 4 
and 5, shelving and counters in the stores, and shelving and basin in 
the barber’s shop. 

For all items not above excluded the three companies are 
liable. : 

The fourth, or Howard company, by my construction, escapes by 
virtue of “ or other ” from the fixtures of the shoe factory, which are 
items 7, 8, 9, 12, 15 and 18. 

I believe I have mentioned every item, and that the parties can as- 
sess the damages without difficulty in accordance with this opinion. 





SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court, Milwaukee County. 


GERMANTOWN FARMERS’ MUT. INS. CO. 
vs. 


DHEIN et. au.* 


Effect of failure by defendants to appear in an action to foreclose a mortgage 
defined. 


By a clerical error the name of the company mortgagee in the mortgage and 
notes was Farmers’ Mutual Insurance Company, instead of Farmers’ Mu- 
tual Fire Insurance Company. 


Held, That the error was immaterial in a foreclosure suit. 


O’Meara & Miiter and Stark & Brann, for Respondent. 
Frissy & We, for Appellant. 


Orton, J. 


The action is for the foreclosure of a mortgage. The defendants 
both appeared and answered, but they failed to appear at the trial 
and insist upon their defense, and judgment of foreclosure was reg- 
ularly taken. The defendants thereafter obtained a rule to show 
cause why the judgment should not be set aside and the cause stand 
for trial upon certain affidavits showing the reasons for their non-ap- 
pearance at such trial for the purpose of excusing the same, which 
said rule was returnable to be heard on the eleventh day of July, 
1881, or as soon thereafter as counsel could be heard. The order 
appealed from recites that “The motion coming on to be heard, and 


* Opinion filed May 31, 1883. 
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no one appearing on the part of the defendants in support of said 
motion, on motion of Joshua Stark, of counsel for the plaintiff, it is 
ordered that said motion be and the same is hereby denied, and said 
order to show cause is discharged, with costs,” etc. The motion was 
denied for want of prosecution under rule 11, §3, which reads as fol- 
lows: “ If the party making the motion or procuring the order to 
show cause shall not appear to prosecute the same, such court or 
judge may dismiss or deny the same.” This order is clearly not ap- 
pealable. The motion was not heard on its merits, but denied un- 
der the rule and denied according to the rule. 

There is nothing to be decided by the court except that the Cir- 
cuit Court had the right under the rule to deny the motion for fail- 
ure to prosecute it. The Circuit Court committed no error of law 
or of fact for review or revision by this court. It made no determin- 
ation of the motion, or considered it or passed upon it in any way. 
The motion was abandoned by the defendants, and lapsed by their 
absence and default. The only way for its merits to reach this court 
by appeal, if then, is for the defendants to excuse their default and 
have their motion reinstated, and have this order denying it set aside 
by application to the Circuit Court, and if such application is de- 
nied, appeal from such order. Hungerford vs. Cushing, 2 Wis., 305. 
The order is a matter of practice under the rules, and involved the 
exercise of no judgment or discretion, except to dismiss or deny 
the motion. This precise question has, perhaps, never been decided 
before by this court, but, in principle, it is ruled by Waldo vs. Rice, 
18 Wis., 404, in which the order was refusing to dismiss for want of 
prosecution, and Chief Justice Dixon, after saying that such an or- 
der may in some sense involve the merits, said: “But this is not 
the sense of the statute. It is only when the merits themselves are 
determined by the order that an appeal is given. In this case the 
appeal comes up upon a mere preliminary question of practice not 
involving the merits. It is whether the cause shall proceed to trial 
upon the merits. The court decided that it should, and from that 
order there is no appeal.” This case was followed in Reed vs. Lueps, 
30 Wis., 561. 

This case presents a singular succession of defaults by the defend- 
ants : First, by their failure to appear at the trial and urge their de- 
fense ; and then by their failure to appear at the hearing of their 
motion and prosecute it, to set aside the judgment; so that, so 
far, the merits of their case have never been passed upon by the 
Circuit Court. This court has no original jurisdiction to hear or try 
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causes of this kind, which have never been heard or tried in the 
court below. The original judgment was regular, because there was 
no defense, and the order denying the motion to set it aside was 
also regular, because not prosecuted. The court below, and not 
this court, can grant or deny the relief sought for the first time 
on the merits. 

If on this appeal we could look into the merits of the motion, 
which was denied under the rule for failure to prosecute it, the 
important and material question would have been presented, whether 
the answer set up any defense to the complaint. The defense 
seems to rest wholly upon the clerical error of inserting in the cor- 
porate name of the plaintiff, between the words, “Farmers’” and 
“ Mutual,” the word “Fire” in the note and mortgage. It is al- 
leged in the complaint that the money was loaned to the defendant 
by the plaintiff, and that the note and mortgage were delivered to 
the plaintiff; and that the plaintiff was the party intended, and the 
mistake was that ot the scrivener. This clerical error appears ob- 
viously, and the above allegations are not denied, and the defend- 
ants were not even misled. The only point in the evidence upon 
which the defendants predicate their defense is the prayer to correct 
or reform the mortgage. Inasmuch as there has already been con- 
siderable delay in the case, and the question may finally reach this 
court, we feel justified in intimating that the prayer to reform the 
mortgage in this particular was not necessary or material. If the 
clerical error is not apparent at first blush, the proof that the plaint- 
iff was intended would be sufficient to make the subsequent record 
correspond with the fact. It has been often decided by this court, 
in cases where the error in name was even greater, both of persons 
and corporations, that it might either be explained by evidence or 
disregarded as immaterial. 

In Attorney-General vs. Railroad Co., 35 Wis., 432, the discrep- 
ancy in the name of the corporation was greater than here, and was 
disregarded, although the misnomer was in a statute. The chief jus- 
tice said in respect to it : “ We should be ashamed to sit here and 
suffer the law to fail where the design of the Legislature is so ap- 
parent, through so mere a verbal quibble in so mere a verbal ac- 
cident.” In Thompson vs. Jones, 4 Wis., 106, proof was allowed to 
show that the description of theland asthe northwest quarter was in- 
tended to be the northeast quarter in the deed. In Staak vs. Sigel- 
kow, 12 Wis., 234, it was shown what person, named in the deed by 
a wrong baptismal or Christian name, was intended. See also, Begg 
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vs. Begg, 14 N. W. Rep., 602, and cases therein cited. The late case 
of the State vs. Timme, 14 N. W. Rep., 604, is in point, where the er- 
ror was leaving out the word “Wisconsin” from the corporate 
name of the Northern Agricultural & Mechanical Society. It was 
held that the society intended was easily ascertainable by reference 
to the laws themselves, and the error was immaterial. 

The real intention of the parties as to who was the mortgagee, and 
that the mortgage was delivered to the plaintiff and the loan made 
by the plaintiff, and that the note and mortgage were delivered to 
the plaintiff by such name, were admitted by not being denied, and 
thereby the error was cured as well as explained as much as if it had 
been proved. 

The appeal is dismissed, and the cause remanded for further pro- 
ceedings according to law. 





Report of Decisions. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Marcu Law Term, 1883. 


NEW YORK & BOSTON DESPATCH EXPRESS 
COMPANY ) 


vs, ( 


TRADERS’ & MECHANICS’ INS. CO.* 


A collision occurred, followed by a fire, and the vessel sank. The insured 
goods were not directly damayed by fire. The insurance was against 
fire. 

Held, That the question of whether the goods might have been saved but 
for the fire, and whether the loss was chargeable to the fire was, for 
the jury. 


Evidence that the goods were of little value at the time of the fire on account 
of the sinking condition of the boat, was inadmissible. 


Evidence of experts as to the efficient cause of loss was inadmissible. 


If the jury found that fire was the efficient cause of loss, evidence of a par- 
tial damage which they might have otherwise sustained through salvage 
was inadmissible. 


Fiexp, J. 

The exceptions find that ‘‘ the} parties stipulated that in case of re- 
covery by the plaintiff the amount should be $768.25, with interest 
from August 20, 1880, unless it should appear on proper evidence 
that this amount should be changed.” The defendant offered to 
show the “peculiar value” of the goods in a sinking boat such as 
it contended this was at the time the fire broke out; and it con- 
tended that the goods in the situation they were then in were of 
no value. The court ruled that “no proof on that point could be 
introduced, to which ruling the defendant excepted.” The jury 
must have found that the loss was by fire as the immediate and 


* Decision rendered June 21, 1883. 
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efficient cause. As the goods were not touched or damaged di- 
rectly by fire, and were not damaged by water until the steamer 
sunk with the goods on board, there was no occasion to apply the 
rule of damages which prevails when there are two concurrent cases 
of loss. The actual loss was wholly either by the fire or the colli- 
sion, and by which as the proximate efficient cause, it was for the 
jury to determine. New York Express Co. vs. Traders’ Ins. Co., 132 
Mass., 377 ; Ins. Co. vs. Transportation Co., 12 Wall., 194; Western 
Ins. Co. vs. Transportation Co., 12 Wall., 201. 

It would seem that the opinion of experts upon what was the im- 

mediate and efficient cause of the loss would have been inadmissible, 
although there might be incidental questions upon which the opin- 
ions of experts would have been admitted. Milwaukee & St. Paul 
Railroad vs. Kellogg, 94 U. S., 469. 

It is difficult to understand what evidence of the peculiar value of 
the goods in the situation they were in at the time the fire broke 
out, could be offered that would not involve an opinion upon the pos- 
sibility of the goods being lost in the manner they were by reason 
of the collision if the fire had not occurred ; but if there were evi- 
dence in other respects competent of this peculiar value, still, if the 
jury had found that the goods would have been lost in the manner 
they were in consequence of the collision if the fire had not occurred, 
then, on the evidence, they could not have found that the loss was 
caused by fire and the verdict must have been for the defendant ; 
because the goods were not burned and the collision was not caused 
by the fire. If the jury found that the goods would have been saved 
but for the fire, and that, therefore, the actual loss in this case would 
not have happened but for the fire, then evidence that they might 
have been subjected to some partial injury in saving them and to 
some claim for salvage is too conjectural and uncertain to affect the 
rule of damages. 

If the goods had been actually destroyed by burning under such 
circumstances that if they had not been burned they must inevita- 
bly have been totally lost by the steamer’s sinking in consequence of 
the collision, then the question -whether the “ actual cash value at the 
time of the fire ” must not be estimated with reference to the liabil- 
ity of total loss in consequence of the collision would have arisen. 
But in our opinion that question does not properly arise in this case, 
and the ruling of the Superior Court was correct. 

A majority of the court are of the opinion that the exceptions 
must be overruled. 





LOWER COURT DECISIONS. 


CONSTRUCTION OF NEW YORK STATUTES AS TO 
BENEVOLENT ASSOCIATIONS. 


Supreme Court of New York. 


THE SUPREME COUNCIL or tae ORDER or CHOSEN FRIENDS 
. v8. 
CHARLES G. FAIRMAN, SUPERINTENDENT OF THE INSURANCE 
DEPARTMENT. 


A benevolent organization whose benefits are payable ‘‘ when a member reaches 
the age of seventy-five years, or when by reason of disease or accident such 
member becomes permanently disabled,” etc., is subject to Chapter 256 of the 
N. Y. Laws of 1881, and not the general i insurancelaws. The age of seventy- 
five is regarded by the organization as a period of infirmity. 


Winriztp Lezpvs & Muss, Altorneys for Plaintiff. 

Anprew S. Drarsr, Altorney for Defendant. 

WESTBROOK, J. 

The plaintiff is a corporation duly organized and formed under the 
laws of the State of Indiana, and its legal location is in the City of 
Tndianapolis, in said State. 

It commenced the transaction of business in this State on the sec- 
ond day of October, 1880, and had been transacting business therein 
for a period of eight months, when chapter 256 of the laws of 1881 was 
adopted. 

aoe objects of the plaintiff's onganiastion as stated in the complaint, 

“to unite in bonds of fraternity, aid and protection all acceptable 
white persons of good character, steady habits, sound bodily health 
and reputable calling, who believe in a Supreme Intelligent Being, 
the Creator and Preserver of the Universe, to improve the condition 
of its membership, morally, socially and materially, by timely counsel 
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and instructive lessons, by encouragement in business, and by assist- 
ance to obtain employment when in need ; to establish a Relief Fund 
from which members of this Association, who have complied with 
all its rules and regulations, or persons by such members lawfully 
designated, or the legal heirs of such members, may receive a benefit 
on a sum not exceeding three thousand dollars, which shall be paid 
either when a member reaches the age of seventy-five years, or when 
by reason of disease or accident such member becomes permanently 
disabled from following his usual or some other occupation, or upon 
satisfactory evidence of the death of such member, and when all the 
conditions regulating such payment have been complied with.” 

The resources of the plaintiff are derived entirely from voluntary 
donations, admission fees, dues and assessments from members, and 
the interest thereon. 

As to the objects of the plaintiff's organization and the source of 
its revenues, and the time when it commenced business in this 
State there is no dispute, and claiming the right to do business there- 
in, the plaintiff seeks to enjoin the defendant from interfering in any 
way with its operations ; insisting that he has wantonly and malicious- 
ly sought to interrupt its operations and business. 

The defendant claims as one defense to the motion that the plaint- 
iffs agreement to pay to a member, his heirs or beneficiary, the sum 
of $3,000, upon such member attaining the age of seventy-five years, 
subjects it to the general insurance law of the State, and therefore if 
cannot transact business therein without complying with such gen- 
eral insurance statutes. The first question therefor which this mo- 
tion presents is : Does Chapter 256 of the laws of 1881, make the 
general insurance laws inapplicable to the plaintiff? 

The act to which reference has just been made, by its first section 
provides that “all associations and societies, whether voluntary or 
incorporated under the laws of this State, or of any other State or 
territory of the United States, or of the District of Columbia, doing 
business in this State, which heretofore have, or hereafter may issue 
any certificate to, or have made or may make any promise or agree- 
ment with their members whereby upon the decease or sickness or 
other physical disability of a member any money or other benefit, 
charity, relief, or aid is to be paid, provided or rendered to such 
member, or to others dependent upon him, or beneficiary designated 
by him ; which money benefit, charity, relief or aid, are derived from 
voluntary donations, or from admission fees, dues and assessments 
collected or to be collected from the members thereof, and interest 
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and accretions thereon, and which funds and the business operations 
of which associations and incorporations are limited to such bene- 
volent or charitable uses shall be subject only to the provisions of 
this act as hereinafter specified.” 

It will be observed from the language of the law just given, and 
from the nature and character of its business and the sources of its 
revenue, in regard to which there is no contest, that the plaintiff is 
clearly subject to the act of 1881, and not to the general insurance 
law of the State, provided that the attainment of seventy-five years 
of age by a member is a physical disability within the true intent and 
meaning of that statute. 

That old age causes “ physical disability ” is a fact which our senses 
continually attest. These mortal bodies are certain to fail by the 
lapse of years alone, though sickness, disease or accident do not visit 
them. There is a period, too, which human experience has fixed as 
the time, when the vital forces are lessened, and when “ physical dis- 
ability” to a certain extent at least must surely be present. 

The Psalmist says: ‘The days of our years are three score vears 
and ten,” and while he admits what our observation has also dis- 
covered that the number of those days may, in exceptional cases, be 
increased, yet both the constitutional and statute laws of the State 
recognize the fact, that at seventy years of age physical infirmity and 
disability are present (Article 6, Sec. 13 of State Const.,1 R.S., 6th 
edition, page 388, section 6), and in so doing they have but expressed 
our Own consciousness. 

The extent of the “physical disability” upon the existence of 
which a corporation or association of the character of the plaintiff, 
may undertake to pay benefits, without placing itself beyond the 
pale of the act of 1881, is not stated therein. 

A “physical disability” may be great or small to the degree of 
complete prostration or of partial only—but so long as it exists as a 
fact, and is really present, disabling a person either entirely or par- 
tially from pursuing the active duties and business of life, then an 
agreement by the plaintiff, or any similar association or corporation 
to pay to a member, or to his family, or to a beneficiary designated 
by him, a benefit when he has thus become completely or partially 
disabled is lawful under the the act of 1881, without any compliance 
with the general insurance law. Has the plaintiff undertaken to do 
any more than this? It simply agrees to pay a specified sum, when 
a member attains seventy-five years of age, or when, by disease or 
accident, he is prevented from following any occupation, or upon his 
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deatk. In other words the plaintiff, reco gnizing the fact, that 
“ physical disability” must come toa member by age alone, though 
he be exempted from disease and accident, and that uncertainty 
might exist as to its actual presence, unless a specific time was fixed 
when it should be deemed to be present, has declared that the ar- 
rival of the age of seventy-five years, a period of life five years be- 
yond the allotted days of man, and the period of his usefulness to 
the State in a judicial capacity, shall be deemed a physical disability 
“ which shall entitle a member to a benefit from a relief fund which 
he has helped to create ; as in fact and in truth in every case when 
a person reaches the age of seventy-five years, physical disability ” 
greater or less—must be present, the undertaking of the plaintiff is 
not different from one depending upon the coming of physical in- 
firmities by reason of age ; the contracts it makes simply remove 
all uncertainty by the specification of a time upon the arrival of which 
“ physical disability ” shall be deemed to be present, and which time 
is one, that not only divine and human law, but our experience as 
well, recognize as a period of life when it is certain to be present, 
though in some instances its presence is less clearly manifested 
than in others. 

For the reasons which have been stated, I am forced to the con- 
clusion, that the plaintiff. is amenable to the law of 1881, and not to 
the general insurance statutes of the State ; and that the article of 
its by-laws which provides for the payment of a benefit to a mem- 
ber upon his attaining the age of seventy-five years, isone rendered 
proper by the occurrence of an “ other physical disability of a mem- 
ber,” within the true intent and meaning of these words as used in 
the act aforesaid. 

Before proceeding to the discussion of the other question which 
this motion involves, it should be stated that section four of chapter 
256 of the laws of 1881, is not applicable to the plaintiff. That sec- 
tion excepts from its operations, associations, etc., “such as are now 
doing business within this State” and as the plaintiff had been do- 
ing business in this State for eight months when the law was en- 
acted, it required no certificate of authority so to do from the Su- 
perintendent of Insurance, as is by such section required from com- 
panies who subsequently to the passage of the law, undertake to do 
business within this Commonwealth. As the plaintiff has complied 
with all the requirements of the act of 1881 (this is assumed because 
not questioned), it is clearly entitled to carry on its operations in 
this State, unmolested by any improper interference from the de- 
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fendant, or any other person, and this bring us to the inquiry: Has 
the defendant improperly and unlawfully sought to injure the plaint- 
iff in its business ? 

The complaint proceeds upon the theory that the defendant, as 
Superintendent of Insurance, has improperly written to parties to 
dissuade them from uniting with any of the plaintiff's branches in, 
this State, threatening them with legal penalties in case of their be- 
coming members, and has thus seriously injured the plaintiff in its 
business. If this had been wantonly and maliciously done, as the 
complaint charges, the plaintiff would be entitled to the injunction 
it seeks, to restrain such conduct. The defendant is, however, a high 
officer of the State to whom such conduct should not be attributed 
except upon the clearest proof. He emphatically denies any such 
interference as has been imputed to him by the plaintiff, and shows 
by much detail of statement the times and occasions when he has 
expressed an opinion of the plaintiff and its business. 

All these utterances, whether spoken or written, were made when 
he was officially interrogated, and were evidently promulgated in 
good faith. It is not the office of an injunction nor the prerogative 
of this court to dictate to an officer of the State his views as to the 
proper construction of a law. He can only be compelled to do what 
the law commands him to do, or be restrained from doing. an act to 
another’s injury which he has no power to do ; but he cannot by in- 
junction be prevented from expressing in a lawful and proper man- 
ner his views of the legality of a business when he is actuated by 
no malice or evil intent. Upon the allegations of the defendant’s 
answering papers, the preliminary injunction asked for must be re- 
fused. A trial of the action which will more perfectly develop 
the case, will enable the court to proceed with more certainty. As, 
however, our construction of the act of 1881, differs wholly from 
that of the defendant, no costs upon the denial of this motion will 
ie given, but they will abide the final determination of the suit. 
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DEATH IN VIOLATION OF THE LAWS. 


Marion County Superior Court. 


HELLENE BLOOM et at. 
v8. 
FRANKLIN LIFE INSURANCE COMPANY.* 


The insured was killed by his brother while making a violent and unjustifi- 
able attack upon the wife of the latter, the insured being at the time 
intoxicated. 


Held, That insured came to his death while in known violation of the law 
within the meaning of the policy, which was thereby forfeited. 


Downey & Downey, for Plainliff. 
Harrison, Hines & Muer, for Defendant. 


Taytor, J. 


The court having been before the commencement of the trial 
thereunto requested by the plaintiff, does make the following special 
finding of facts, to wit :— 

On the 28th day of June, 1867, the said Franklin Life Insurance 
Jompany, defendant, did issue for the consideration therein stated 
to August Bloom, of Aurora, in the county of Dearborn and State 
of Indiana, its policy of insurance upon his life for the sum of $3,- 
000, for the term of his life and payable at his death to him or his 
representatives or assigns, a copy of which policy is attached to 
the complaint, and is made a part of this finding ; that the said 
August Bloom continued to pay the premiums upon said policy as 
required by its terms, part in cash and part by notes, up to the 


* Indianapolis, Apri] 10, 1883. 
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first day of December, 1871, when, with the consent of the defend- 
ant, said policy of insurance was assigned by the said August 
Bloom in writing to the plaintiff,,Hellene Bloom, his wife and her 
children, being the plaintiffs herein, for their sole use and benefit ; 
that thereafter the said premiums on said policy, except so much as 
was by agreement left unpaid and held by the company as a lien 
thereon as hereinafter stated, were paid by said August Bloom un- 
til the occurrence of his death on the 30th day of December, 1881, 
as hereinafter set forth ; that within ninety days of the death of 
said August Bloom, to wit, on the 16th day of January, 1882, the 
said company was furnished by the said Hellene Bloom with due 
notice and proof of the interest of herself and her said children, 
and after the death of said August Bloom as required by said pol- 
icy of insurance, and that the said company has failed and refused 
to pay the amount of said policy or any part thereof ; that in and 
by said policy of insurance, it was and is provided that, in case 
he, the said insured, shall die by reason of intemperance from the 
use of intoxicating liquors, or in the known violation of the laws of 
these States or of the United States, then it shall be void, null 
and of no effect, which condition of said policy was duly pleaded by 
the defendant as a bar to said action. The court further finds that 
the said August Bloom did come to his death in the following man- 
ner, to wit :— 

That on the evening of the 29th day of December, 1881, at the 
town of Aurora, in the county of Dearborn and State of Indiana, 
the said August Bloom did, when in a state of intoxication from the 
use of intoxicating liquors, without any just provocation, make a 
violent attack and assault and battery upon the person of one Wil- 
helmina Bloom, the wife of his brother, Albert Bloom ; and that 
while the said August Bloom was so in the act of committing the 
said assault and battery, he, the said August, then and there vio- 
lently choking and seriously bruising and doing to her great bod- 
ily harm, said Albert Bloom, the husband of said Wilhelmina, at- 
tracted by the noise of the scuffle and the screams, did then and 
there in a justifiable effort to protect his said wife, strike said Au- 
gust Bloom upon the head with a c:rpenter’s plane, by which blow 
his skull was fractured and from the result of which he within a few 
hours thereafter died. 

The court further finds that at the time of the death of said Au- 
gust Bloom, the outstanding lien against said policy, which by agree- 
ment of the parties was made a charge thereon and was to be de- 
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ducted from the amount thereof whenever the same should become 
payable, was the sum of $299.34. 

And that at his said death, if entitled to recover any amount, the 
amount due upon said policy was the sum of $2,700.66, payable 
April 17, 1882. ' 

As a conclusion of law upon the foregoing facts, the court finds 
that the said August Bloom came to his death while in the known 
violation of the laws of the State of Indiana, to wit : While com- 
mitting said assault and battery upon the person of said Wilhelmina 
Bloom, and by reason thereof and thereby said policy became null 
and void, and so the court finds for defendant. 





AVERMENT OF GOOD STANDING IN BENEVOLENT SOCI- 
ETY. 


Court of Common Pleas of Luzerne County, Pa. 


HODGES 
v8. 


LAUREL RUN LODGE, NO. 344, K. or P.* 


Where the society undertakes to grant benefits to disabled members in good 
standing, a bill demanding benefits must aver the good standing during the 
period covered by the claim. 


An averment only of good standing at the commencement of the claim is suffi- 
ciently met by a denial of good standing at the time of legal claim. 


Ricg, P. J. 

By its charter the defendant society undertakes to grant weekly 
benefits, as they are called, to disabled members in good standing. 
The plaintiffs demand is for benefits accrued since October 5, 1876, 
and he prayed for a decree that the society account for and pay 
over the same to him. Assuming that a court of equity has juris- 
diction at all, in order to show that the plaintiff was entitled to the 
benefits claimed, it was material to aver, not merely that he was in 
good standing at the time he became disabled, as is alleged in the 
third paragraph of the bill, but that he was in good standing during 
the period covered by his present claim. Art. XIV, § 3, Constitu- 
tion. This was the point in issue, and it is to this point that the 
defendant’s answer must be held to apply. If, therefore, the aver- 
ment, on the plaintiff's part, of this material fact is to be implied 
from the averment that he was in good standing when his disability 
commenced in 1875, then, clearly, a similar implication must be 
made in favor of the answer, and the denial that he was in good 
standing at the time he made a legal claim for assistance was not the 


* Opinion delivered May 8, 1882. 
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introduction of new matter, but was so responsive to the material el- 
ement of the plaintiff's averment as to require him to establish it by 
affirmative proof. It is true the fourth paragraph of the bill avers, 
in general terms, that the plaintiff, being disabled, was entitled to 
receive the relief claimed. This is a very general and sweeping al- 
legation ; but if it be held that it is sufficiently specific to require an 
answer from the defendant, it must also be conceded that the answer 
is quite as sweeping, as well as specific, in this particular, in deny- 
ing that the plaintiff was ever justly entitled to the relief claimed. 
The plaintiff might, by greater particularity, have required a more 
specific answer ; but, after careful consideration, we conclude that 
the answer is responsive, and the only evidence introduced in sup- 
port of the disputed averments being that of the plaintiff, the master 
rightly held that the bill was not sustained by the quantum of proof 
required by the equity rule. 

And now, May 8, 1882, this cause having been heard on bill, an- 
swer, proofs, and report of master, and having been argued by 
counsel and duly considered by the court, it is ordered, adjudged, 
and decreed that the bill be dismissed at the cost of the plaintiff. 


SERVICE ON FOREIGN COMPANIES. 


Court of Common Pleas of Luzerne County, Pa. 


FIDELITY AND CASUALTY CO. 
v8. 
HESTY.* 


The act of April 4, 1873, in regard to foreign insurance’companies, does not en- 
large the jurisdiction of justices of the peace so as to permit them to direct 
process to a constable of another county. 


The acts of April 24, 1857, and of April 8, 1868, refer to actions commenced in 
courts of record only. 


Woopwarp, J. 
The summons in this case was issued by an alderman of the city of 


* Opinion rendered June 23. 1883. 
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Wilkesbarre, and directed to the constable of Reading, Berks 
County, Pennsylvania. It was returned served by such constable, 
“on the within-named defendant, the 7th of March, 1883, person- 
ally, by producing to Geo. P. Zeiber, Esq., State attorney or agent 
for the Fidelity and Casualty Company, of New York, the original, 
and informing him of the contents thereof.” 

It is claimed that this method of obtaining service of a summons 
upon a foreign insurance company, doing business in this State, is 
warranted by the thirteenth section of the act of April 4, 1873 (Purd. 
1798, pl. 22). The act of March 20, 1810 (Purd. 850, pl. 40), defines 
the powers of justices of the peace in civil causes, and directs that 
process shall issue to the constable of the township, ward, or district 
where the defendant usually resides, or can be found, or to the next 
constable most convenient to the defendant. It isthe universal prac- 
tice, however, for justices to issue their precepts to any constable of 
the county. It does not seem to us that the act of April of 4, 1873, 
was intended to so enlarge the jurisdiction of justices as to permit 
them to direct process to a constable of another county. The acts 
of April 24, 1857 (Purd. 802), and of April 8, 1868 (P. L., 70), pre- 
scribe the method of serving process upon insurance companies of 
other States, doing business in this State, but both these acts, in our 
opinion, refer to actions commenced in courts of record, and not to 
those before justices of the peace. See Clark vs. Wooley, 7S. & R., 
352. 

The first and second exceptions are sustained, and the proceedings 
are reversed. 
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WHAT CONSTITUTES AN INSURANCE COMPANY. 


Opinion of the Attorney-General of Illinois.* 


Hon. Cuas. P. Swicert, Auditor Public Accounts. 

Dear Sir: Your communication of the 23d inst., received and con- 
sidered. You say: “The Howard Aid and Endowment Association 
of Indiana, incorporated itself under an act concerning corpora- 
tions approved April 18th, 1872, and amendments thereto, on the 
12th day of March, 1883, by proceedings in the office of Secretary 
of State, of this State. 

Its office is located at Danville, and the object stated in the arti- 
cles of incorporation is: ‘To benefit the widows, orphans, heirs and 
devisees of deceased membors thereof, no annual dues or premiums 
required and not for pecuniary profit.’ 

The association issues certificates of membership payable upon the 
death of the member or at the end of a period of years to the bene- 
ficiary, who, it is stated, must be a wife, child or heirs of the mem- 
ber. The payment is made from funds realized from assessments on 
members.” You ask: “Is the payment of the certificate to the 
beneficiary before the death of the member, or the provision to that 
effect, in the certificate, in violation of the law of this State, or be- 
yond the power conferred by the law upon associations organized as 
above indicated ?” 

The law in relation to benevolent organizations provides that : 
“ Associations and societies which are intended to benefit the widows, 
orphans, heirs and devisees of deceased members thereof, and where 
no annual dues or premiums are required, and where the members 
shall receive no money as profits or otherwise, shall not be deemed 
insurance companies” This law declares that certain associations 
which would otherwise be deemed insurance companies, shall not be 
so deemed. But to make them not insurance companies they must 
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be in every respect the character of the company specified in the 
act. 

The act was intended for the benefit and encouragement of the 
benevolent societies erganized for the purpose of providing a small 
insurance upon the lives of the members thereof at a small cost, the 
insurance money to be obtained by an assessment upon the living 
members. 

But it was no part of the intention to provide an endowment, 
either for the benefit of the living member or anyone else. 

The words used in the act clearly show the intention of the act. 
It declares in words that societies intended to benefit the widows, 
heirs and devisees of deceased members shall not be deemed insur- 
ance companies. If a society has any element or provision in it in- 
tended to benefit anyone other than those indicated, it is still an in- 
surance company. No member of any organization can have a 
widow, heir or devisee while living. 

Therefore, this association intended to benefit the widows, heirs 
and devisees of deceased members, when it proposes to pay a sum 
of money at the end of a period of years whether the member be 
living or dead, such a society would be one intended to benefit the 
widows, heirs and devisees of deceased members, and the wives, 
children and other relatives of living members. But we have no 
right to add another exemption to those already provided in the law. 
If we can do so in this instance, we may do so in others. If the Leg- 
islature had intended to exempt from the provisions of the insurance 
law, any societies except those paying a sum of money upon the 
death of a member, it would have used very different language in 
declaring what was the object of the act. 

I am of the opinion, therefore, that the company in question, hav- 
ing this provision in its certificates of membership and proposing to 
pay asum of money to the beneficiaries of the members at the end 
of a period of years if the member be then living, does not come 
within the provisions of the benevolent clause of the law and is, 
therefore, still an insurance company, and must comply with the in- 
surance laws of the State, before it can be permitted to do business 
in the State. 

Very truly, 
James McCartney, 
Attorney-General. 





